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COMhlAVD CRIMINAL RESPONSIBILITY: 
A PLEA FOR A WORKABLE STANDARD' 

0)' CoionQl W l l l k T  G Eckhardr " 

PREFACE 
A melor rermor. a i  the law of war is  tn process. The unusual timing of 

Matoncd and pol:tical exenis r e q x e r  AIUQI~C~IM to seek a practica! 
anicilsrion of rhc standard of behanor expected of :hex combsr c o n  
mw.ders P.e purpose of this micle 1s to c o n s t m ~ r ~ ~ e l ~  panicipate tn 
that search 

The cornerstone of mil i tan professionahem ie professional cor.duct on 
the Dattkfield The MlCda1,on of lhar pmfeselond cotduct. m adinion 
to undQrXOMg the legirmacr of rhe honorable prO!Qssion of m s .  
would 5 b d d  commzders  fmm vn1u:ored. polirieally morivared allega. 
tmns oi  war  c ~ m e s  and more ~ m p c a n t l y  would al!ow the reaching of 
expeered cocdurr and rhus prevent ~nstirtlon-erttlning m1scond:c: An 
ex~mlnarlon of rhe cwrfnt and the p r o p a d  nex standards reveal ar. 
alarmrr.gly vnserrred and dangeroualp manieulated expression of :he 
most basic soc:al conrraer 'xireen a so!tcer and rhe c i t n e n ~  he *ne6 

This a.trele con3111 ;!el a plea for soldters to aniculate rhe esaectia. in. 
gredienw o i  rherr pra!emor. and thus return m a cenml  role In con. 
rrolhng ltb d e s  L a v e r s  are edmon:shed to "do their dury' a i d  an:cu. 



MILITARY LAW REVIEW [VOL. 87 

lately complete the coupling between international and domestic stand. 
ards. Productive dialogue between commanders and lawyers is stressed. 
and the need for reordering our training regarding professional conduct 
on the battlefield is recognized. The hwan i t anan  and the soldier must 
"get in step." The more profewional our m e d  forces. the more likely 
that the goals of the humanitarian will be served. 

I. INTRODUCTION 
The war crimes trials of World War n are becoming a part of the his- 

tory tmks. Nearly ten years have past since the height of the divisive 
Vietnam conflict. In a process made more difficult by the ideological 
divisions of the modem world. over one hundred nations under the 
auspices of the International Committee of the Red Cross participated in 
drafting proposed new Protocols to the 1949 Geneva Conventions.' A 
major revmon of the law of war is in process. The unusual timing of h ie  
torical and political events requires us to seek a practical articulation of 
the standard of b e h a ~ o r  on the battlefield expected of American sol. 
diers. 

Such a standard is the most basic of social contracts It is an attempt 
to reconcile military needs w t h  the requirements of humanity. Its ex. 
pression, ta be effective. must reflect the collective conseience of man- 
kind. It must include implementation of international obligations; its 
aim will be to force certsin behavior. Practically, it  IS a welding point 
where the raw use of power is joined with the political objective. This 
standard of combat behavior will unfortunately be written in legal Ian. 
@age since ultimately it must be enforced by criminal sanctions. Its ex. 
pression 1s the ultimate test for mibtary discipiine. A standard that is 
expresred with certainty, with authority, with concensus, and with di- 
rectness is the foundation for effective training. A properly articulated 
and understaod standard allows the teaching and preventive functions 
of the lsw to be appropriately exercised. Such a standard is the vehicle 
for discussion of the ethical and moral considerations of war. In short. 

L U S Dep't 01 Army, Pamphlet No 27-1-1, Protatole fo the Gems Conventions of 12 
Avgusf 1949. p 122 (1979) [heramafter oted a$ DA Pam 27-1-1, Protocalel 

The Diplamatlc Conference on the Reaffirmation and Development af Interna. 
tmsl Humsnmnan  Law Applicable 10 Armed Conflicur, canrend by the Svlss 
Federal Couned held four ses~ions m Geneva (from 20 February ta 28 March 
1974 from 3 February t o  18 April 1976 from 21 Apnl to  11 June 1976 and from 
17 Much Lo 10 June 1977) The object of rhe Conference was to study LWD draft 
Additional Protoeole prepared, sfter affielal and private cansdtatlons, by the In- 
ternational Commaroe of the Red Crods and intended to  supplement the Four 
Geneva Conventions of 12 Aum8f 1949 

Id (Thr.pamphlercantain,ihereriofthaPraroeoli 1 
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an agreed upon standard is the cornerstone for the application of rea- 
mned moral judgment and the rule of law on the battlefield. 

Through the friction and fog of war, it is primarily the authority of the 
commander which gets things done. Statel, soldiers, and mtizens trust 
their "ali" to him. Never has so much been expected of a commander. 
Modern technology demands an almost instantaneous conslderation of 
m i l i t a ~  necessity, humanity, and chivalry. He must distinguish rele- 
vant from irrelevant targets, seeking only the destruction of legitimate 
objective, He is expected to perform the Solomon-like task of propor- 
tioning the amount of military destruction with the military value of the 
objective. The voices of humanity remind a commander that war is a pa- 
litical weapon. Gratuitous unnecessary suffenng or destruction is irrele. 
"ant to his military purpose and often counter-productive. Somehow he 
1s to divine the least coercive method. Adding to the complexity, are the 
remanents of chvalry or professional courtesy which impose upon a rep. 
resentative of a proud mllitary profession lineage and tradition which 
have their own imperatives. 

Prior to World War 11, legal standards for commanders were practical 
articulation of the accepted practice of military professionals Thls CUB- 
tarnary international law expressed soldier's standards whlch were born 
on the battlefield and not standards imposed upon them by dilettantes 
of a different discipline Undoubtedly, the practicality of these rules led 
to their general acceptance which in turn was responsible far their 
codification. Such practical rules were understood and enforced. Follow- 
ing the war crimes trials at the conclus~on of World War 11. polmcal im. 
plications intruded into what had previously been a largely apolitical 
area. The very words "war cnmes" became politically repulsive. Coun. 
tries such as the United States. while upholding their intematlonal obli- 
gations, refused tc label misconduct an the battlefield war crimes if it 
could be handled domestically under some common law crime Breaches 
of international standards were treated a8 internal disciplinary matters. 
Legal standards, appearing under the commonly used label, law of war, 
became more idealized and less practical. Apolitical soldiers, sensing a 
political pitfall, begah t5  shun what was once the accepted practice of 
professionals. Modern law of war is driven by an idealistic internatland. 
ly minded community The soldier 8ees his iron law of war sweetened, 
lawyerned, poiiticalized, third world-ired, and made much less prsctical 

If the international standard is Inarticulate, then certainly a soldier 
should expect his domestic standard ultimately expressed in the Unl. 
form Code of Military Justice to practically assist him The movement 
on the domestic law side has been toward civilianizing the Uniform Code 
of Military Judice. It may be that the country no longer has a soldier's 
code but a mvihan code for soldiers. The Code codifies, with minimum 
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necessary allowances for the needs of the military serv~ces, ciwhan 
crimmal law. The wsdom of civilian law never really contemplated the 
judging of cnmmal actions in battlefield related circumstances Saldier. 
ly needs, especially those which run contrary to everyday social stand. 
ards, should be clearly enunciated Unfortunately, they are not 

If there 18 B lack of practicality in the international standard and if 
that lack of practicality is coupled with silence in our domestic standard, 
then there should be genmne cause for alarm. If soldiers do not h o w  
what is expected of them, they are unable to teach and require campli. 
ance with vague, unartvulated, impractical standards. Even worse, they 
will have no way to make these vital matters a part of their profesaional 
discipline. This article examines both the international and the domestic 
aspects of expected command behavior m combat in an effort to replace 
these "ifs" with understanding 

U. THE WHAT, WHY, AND RIPENESS OF COMMAND 
CRIMINAL. RESPONSIBILITY 

A .  DEFINITION OF COMMAND CRIMINAL 
RESPONSIBILITY 

What i B  command crimmal responsibility? Although historically 
blurred, command cnmmal responsibility means specific criminal re. 
sponsibility of the commander and not the general responaibility of cam. 
mand ' Command criminal responsibility is an articulation of an axiom 
of Justice Oliver Wendel Holmes in descnbing law as ''a statement of the 
circumstances in which the public force will be brought tc bear upon 
men through the courts." Command cnmmal responsibility goes 
beyond personal felonious acts. It m ~ u m e s  that a commander does not is. 
sue illegal orders or in some way personally direct or supervise a pra- 
hibited activity: such conduct would make the commander a personal 
pariimpant It IS not personal criminal activity but criminal responsibili- 
ty for the actions of subardinates or for command decisions affecting 
others. Command crimmal responsibility does reqmre criminal mimon- 
duct by the commander and cannot be equated with everything h- 
proper that occvrswlthin B command.' 

Command crimmal responsibihty. a8 the name Implies. means crimi. 
nsl and not administrative responsibility It does not mean poar leader. 
ship or an ineffective trainer. Commanders can be reprimanded, re 

4 
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heved, and politically or historically censured for conduct that is not 
climinal. Nor does it mean imputed criminal responsibility which has 
been 80 publically and emotionally misargued by persons with impres- 
sive credentials.> Command criminal responsibility for actions of sub- 
ordinates reqmres personal involvement, connection, knowledge, or in. 
tent. The criminal law of civilized nations requires personal involve. 
ment. Vicarious punishment is repulsive to a mvilized society. Command 
criminal responsibility does not require that the commander have com- 
mitted the offense. that he have ordered i t  done, or that he have enunci- 
ated a poiicy requiring others to do it.  Under these circumstances, he 
would be responsible not just as a commander but as a principal. Com- 
mand criminal conduct is based an breach of duty. The breach must con- 
tribute to the crime in two ways. First. i t  must be a direct i n k  or proxi. 
mate cause of the misconduct. The crime would not have been com- 
mitted but for the breach of duty. Second, the commander must have 
had the oppartunity and ability to prevent the crime. 

In addition to these traditional requirements. a new and radical aspect 
of command criminal responsibility LS under active discussion. Under 
the proposed Protocols, a commander would be criminally responsible if 
he wlfully employed force in a grossly disproportionate manner." The 
actions of the commander, indeed his very value judgments, would be at 
issue. 

A nonm>litary example of the traditional requirements is illustrative. 
Assume for a minute that a patrolman on the streets of New York City, 
while being jostled by a crowd, unexpectedly pulls his service revolver 
and shmts a number of innocent bystanders. What is the criminal re- 
sponsibility of the police commisaoner? He may be remiss in the per. 
formance of hia duties if he has not insured that the particular patrol. 
man received the necessary schooling. Indeed, he may be such B poor ad. 
miniatrator that he should be censured or fired. But the question is. is he 
criminally responsible for that particular act? Certainly if this police 
commissioner had received reports of one or two similar incidents and 
did nothing about them, then he might be criminally responsible. He 
would have breached his duty to control his patrolman. His inaction af- 
ter being made aware of a aeries of incidents would amount to a con. 
certed policy and active encouragement tc commit smnlar illegal acts 
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B. WHY EXAMINE COMMAND CRIMINAL 
RESPONSIBILJTY? 

1. The military needspmeticalgeidonee. 

With the aftermath of World War II and the conclusion of the Viet. 
nam War, our country needs a clear pasition regarding command enmi. 
nal reaponsibility Is our country ready to impute criminal responsibility 
to commanders without an emdentiary showing that they had howl .  
edge of the event and had the physical ability to do something about it? 
Are we prepared to risk the professional reputation of our military and 
OUT country's gwd name on the altar of a ''war crimes trial debate" when 
B commander orders an attack that a politically motivated "Monday 
morning quarterback" would say was wrong? Are we willing to have 
command criminal responsibility resolved by publicity seeking politi. 
eians, ambitious prosecutors. unguided judges, or untutored vengeful 
citizens (perhaps even those of our enemy)? In this troubled world 80 

filled with potential conflict. are we prepared to forego the preventive 
function of the law that the articulation of a standard produces? Knowl. 
edge of a standard should became the goal for compliance and would ai- 
low normal training to insure ita corporate understanding 

This isme should be discussed and resolved at a time when our country 
is not faced with a particular problem and at a time when pressures to 
arrive at a politically expedient solution are not present The diverse 
voices of reason must be allowed the freedom to express themselves. 
Such a clarification would be B shield to protect commanders BS well as a 
sword for their prosecution. Our country should airive a t  a position re. 
garding command cnmmal responsibility in B calm, deliberate, detached 
manner unaffected by B particular incident. 

2. Weoreo notionandopeoplegooerned bylaw.  

Our forefathers began an era of world revolution in our War of I n d e  
pendence Our revolution. which inspired and changed the world. WBB B 

revolution of ideas and not of people Our concepts of liberty, of equali. 
ty. and of lustice set the world on fire. The hallmark of OUT people be. 
came a respect for the rule of law This tradition ia an important part of 
our military heritage A part of this proud tradition for the American 
Army is the Lieber Code of 1863 ' President Abraham Lincoln, on his 
o m  initiative, commisaaned Prafesror Francis Lieber, the father of a 
future Judge Advocate General. to draft the first code dealing m t h  
prisoners of war. This code, which required humane treatment for pri. 
sonen of war. served a8 a model for countries throughout the world. It 

'Gen OrdersNo 1OO.CS UaiDep'tL24Apr 16631 
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has been characterized as '"not only the first but the best book of regula- 
tions on the subject ever issued by an individual nation on its own initia. 
tive."' Although little known and unheralded, that m e  tradition con. 
tinued through the Vietnam conflict. The regulatory scheme used by the 
American h y  in Vietnam to identify, to investigate, and ta report war 
c-es is studied as B model in the community of nations. In comment- 
ing upon this directive, the International Committee of the Red Cross 
delegate to Saigon stated: 

The MACV mstruction . . . i s  a brilliant expression of a liberal 
and realistic attitude . . . . This text could very well be a most 
important one in the history of the humanitarian law, far I t  LS 
the first t i m e , .  , that a government goes far  beyond the re. 
quirements of the Geneva Convention in an official instruction 
to its armed forces The dreams of today are the realities of 
tomorrow, and the day those definitions or similar ones will be- 
come embodied in an international treaty, . , will be a great 
one for all persans concerned about the protection of men who 
cannot protect themselves, , , May it then be remembered 
that this hght first shone in the darkness of this tragic war of 
Vietnam. (emphasis added).' 

Our military tradition of respect for the law is well summarized in a 
quotation that appeared on the first page of a b o k  marlung the two. 
hundredth anniversary of the Army Judge Advocate General's Corps: 

War has been said ta be an impereanal thing, and in many re- 
spects it is. However, armies are necessarily composed of hu. 
man beings-who perform or influence the performance of 
great actions; who bring new growth and new challenge; and 
who have the capacity to leave a legacy of honor, hard work and 
respect for the law.l' 

This tradition coupled with our respect for the rule of law demands an 
expressed, articulate, acceptable. workable, and practical standard of 
command criminal responsibility. 

' J Spsmht. WarRightsonLsnd 14(1911) CitedanddisevsspdmGlbb ThrApplicobd 
i l r o f t h i h w a o f h n d  WorfaistoUS AmvAoinlian.73M11 L Rev 25 26119161 
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3. Commond responsibility is the heart dmilitorrprofess~onalism. 

There are four distinguishing characteristics of a combatant (1) com. 
manded by a person responsible for his subardinstes; (2) has a fixed dis. 
tinctive sign (be uniformed). (3) carry -8 openly: and (4) conduct 
operations in accordance with the laws and customs of war A respnsi. 
ble commander heads the list. A combatant is not always a professional, 
yet even here international d e s  underscore responsible leadership, The 
American soldier is much more than a combatant. He stands proudly be. 
fore his countrymen and proclaims that he is a professional. His profes. 
sionalism is based on two ingredients. The first ingredient is discipline. 
The second ingredient is the trained and restrained use of deadly force. 
Indeed, a doctor who has a cancer patient on the operating table will 
very carefully extract from that patient the cancer using every amount 
of professional skill and knowledge that he possesses He does his utmost 
to insure that when the cancer is removed as little harm as possible is 
done to the patient's body. The m e  is true with the soldier, only his 
issk is more difficult. His government calla upon him to remove a politi. 
cal cancer. Unlike the doctor, he must rely upon the discipline and train. 
ing of the men under his command to execute his exacting requirements. 
Controlling others through training. discipline, and supervision, he re. 
moves that political cancer doing the least damage possible to the body 
politic. Hence the very heart of military professionalism is command re. 
spnsibility. Essential fundamentals cannot be assumed, remain in. 
Kticulated. or be temporarily malleable. It is in the interest of the mili- 
tary professional to require an exact articulation of the standard ex. 
peeted of him. His duties and responsibilities should be clearly deline. 
ated in advance. 
C. The Timeliness of Debating Command Criminal 

Responsibility 
Public issues must await their time. Politics is the art of the possible. 

Public interest dictates the political agenda. Some subjects are untimely; 
others are too emotional or situation centered for long term resolution. 
In short, the "time" must be right. Several factors indicate that now is 
the time to debate and resolve the issue of command criminal responsi. 
bility. 

8 
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1.  Appropriotepaesogea/tLnesince the Vietnom War. 

The emotional experience of Vietnam for years paralyzed or froze any 
progressive discussion of command criminal responsibility. Intellectual 
camps, warring with pen and paper, rarely listen to each other as they 
tzy to checkmate their political opposition.h' Emotion also hinders flexi. 
ble judgment. Only recently has their been indication of a more balanced 
approach which is so necessan to the movement of controversial, legally 
related ideas.l* 

2. The Third World Reuolution hae hit and may h u e  mortally wounded 
the Inwo/war. 

It is obvious to the most casual observer that the accepted tenets of the 
established order have been badly shaken by the ideas, economic inter- 
eat. and collective power of the third world. In matters relating to the 
law of war, newly created governments insist that their interests were 
not represented in the earher portions of this century when white coloni. 
al Europeans in diplomatically correct morning coats met in Baroque 
palaces to establish the rules for the proper conduct of warfare. These 
Marquis of Queensberq rules are rejected as irrelevant, impractical, or 
intentionally detrimental. The ' % w e  . have not" debate is especially 
acute with modem sophisticated mifitan hardware and how it should be 
employed. A different and equally pernicious political ingredient 
threatens to'undo the political consensu~ 80 necessary for the proper 
functioning of the law of war. This cancer can be easily seen in recent 
meetings of the International Committee of the Red Crass where iarge 
portions of the agenda were devoted to an irrelevant, political circus, of. 
ten on who shouid be seated." In short, such conduct is a polarization 
that detracts from the necessary consensus building praeess. 
3. Euolurng role of the military 

The purpoae of the military is t o  prevent or to win wars. Yet in the nu. 
clear age the professional military is beginning to be regarded as conflict 
controllers. The American Army publically discusses concepts of conflict 
prevention. conflict control, and conflict termination." There is B reali. 
zation that a modern war could result in the destruction of the very ob. 
iectives desired to be preserved. There appears to be a searching for a 
means for nations to compete in lower thresholds of conflict. A clear 

9 
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understanding of the rules surrounding conflict would help in this re- 
gard. 
4. Restomtion ofpublic confLdence. 

Nothing IS more dangerous in a democracy than the erosion of the 
bond between the armed force8 and the citizenry it serves. One of the 
festering sores of Vietnam concerned professional conduct on the battle- 
field. The professional military watched in bewilderment as one segment 
of the population condemned the most sensitive. difficult, and skillfuUy 
executed of militarycombat operations as blatant war crimes. The other 
segment saw nothing wrong with the shwting of unarmed, unresisting 
noncombatants and condemned as unpatriotic and unnatural any at- 
tempt to discipline those who so obviously broke the rules. The bond of 
understanding between the military and its citizenry must be rejuve. 
nated before the professionalism of our armed forces is again a matter of 
public debate. 

5. Isolotron on the future bcrttlefield. 
Isolated small unite under tremendous pressure and without cus. 

tomwyguidancemaywdl fight the next war. Resultingdifficulties are a 
matter of experience in counterinsurgency operations. The sophisticated 
European battlefield with ita high speed tactics, with ita electronic com. 
munications difficulty, and with its resulting chsos if tactical nuclear 
weapon8 are employed, point toward unite as small as platoons fighting 
the war. In such circumstances, basic discipline and a clear understand- 
ing of the rules of warfare are a must if the integrity of our Army is to be 
upheld. 

6 .  Weare beingoskedtorntrf~ynewProtoea1~. 
We are berng asked to take a major step in the law of war The ramifi. 

cations of this step are awesome. Commanders, and their civilian 
masters, would be reqmred to demonstrate good faith competence in 
their value judgments regardmg proportionality-that delicate and diffi. 
cult middle ground between military necessity and the requirements of 
humanity. Willful failure to strike the correct balance would be B war 
crime. Vague concepts of "indiscriminate attack" and "excessive injury" 
will undoubtedly be debated wi th  the possibility of Nuremberg.like war 
crimes prosecution threatened in the background. Should our country 
ascribe to these Protocols? If m, how may they be practically imple. 
mented? Disinterested silence by commanders would be disastrous 
7.  Internotionaliam the law of war m y  have hit itspeak: the future 
could l ie in articulating workable and oeceptoble domestic standards. 

On a post.Nuremberg battlefield, a "spade is no longer a spade." Couw 
tries shy away from even using the words "war crime " Instead, they use 
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their domestic cnminal law to resolve criminal misconduct on the battle- 
field. The Third World Revolution may have ended any collective pro. 
gress and destroyed any con8ensus that ever eusted m this fragile area 
Serious consideration should be oven to placing our major effort in 
articulating our domestic standard with the realization that history 
teaches that we can expect large numbers of the other countries of the 
world to emulate ow example 

m. COMMAND CRIMINAL RESPONSIBILITY 
Logically, two broad categories appear when one conalders command 

criminal responsibility." Although the first category 1s long recognized, 
its contents and parameters are not well articulated. It evalvea around 
the concept of a commander h n g  responsible for the control of his sub- 
ordinates or of a commander being responsible for the discipline of per. 
sannel under hie command. When a subordinate runs amuck, what are 
the commander's personal criminal responsbihties? Traming IS the pra- 
phylsctic; command owmight ia the required official function The sec- 
ond category is a new concept with its genesis in the new proposed 
Protocols to the Geneva Conventions." Rather than codifsing existing 
international military practice as has been the custom in the past, the 
proposed Protocols seek to establish B new humanitarian law of armed 
conflict. Thia new humanitarian law focuses oil the criminal responsibili. 
ty of a commander for certain combat crimes.Ls This cnminsl eadifica. 
tian flows from the old targeting concepts of necessity and propor. 
tionality. These new rules aeek M give commanders uniform guidance 
and to require, under domestic criminal penalty, the e x e r c ~ e  of combat 
military value judgments as decreed appropriate by the humanitarians 
who control the rules. This 18 the ultimate expression of command crimi. 
nal respansibility, for a commander 1s to be held criminally responsible 
for his personal value judgment combat decisiona. 

A .  SUBORDINATE MISCONDUCT 
Perhaps the best method of studying the current state of the Isw and 

the deficiencies in the legal articulation of command crimmal responsi. 
bility comes from an examination of the much discussed and misunder. 
e toodMedm case which was a part of the My Lai tragedy.lD This case, 

"ApproprlafDor%anaslionofdiveriemaronalibalu.aysaproblem I havechoaentoiub- 
&vide cammsnd c i ~ l n s l  respnslbdlty iota B commander's responsibihty Ear subardinaw 
misconduct and for personal aeuoni and decmans Future art~culatian could use other or. 
ganlntmnnlform~ The"1aw"may bomorecomfartablewiththedistinerlanof commmmn 
and ~ m i a s m n  or malfeasance and miafeassnce 

"Legmrmlly D A P a m 2 7 - 1 - 1 , P m ~ &  m p m  note 1 
" I d .  st63-64 
'' Capbarn Erneat L Medina was acquitted on 22 September 1971 of chargee allegmg h s  

mlecondvctdvrvlgtheMy Lai massacreon16 March 1966 
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more than any other case m our legal history, is synonymous with com- 
mand criminal respansibtlity. An examination of the facts. coupled with 
the deficiencies that exist m the available prasecutonal thebry. will be 
instructive and will contribute to the postMedinn debate concerning 
command criminal responsibility * O  

On the morning of 16 March 1968, Charlie Company, af Task Force 
Barker af the 11th Brigade of the Americal Ihvinon. conducted an 88. 

sault in an area known as Pinkville in Quang Nai province in the Repub- 
lic of South Vietnam. Captam Ernest Medina was ~n command of that 
company and was the senior commander on the ground. Lieutenant Wi1. 
ham Calley commanded the first platoon. Believing that they would 
meet stiff resistance from a Viet Cang battalion, Captain Medina gave 
his men a pep talk on the evening of 15 March 1968 prior to the assault 
the following morning. Captain Medina attempted to prepare his men 
psychologically far the fierce fight he expected the next day. The pmse  
cution did not believe that Captain Medina, during that particular brief. 
ing, intentionally ordered his men to kill unarmed. unresisting, nancam- 
betants. On the morning of 16 March 1968, the company landed outside 
of the village of My Lai. For all practical purposes. the helicopter-bme 
assault met no resistance. Once the company was on the ground. the 
three platwns began to make them sweep through the village. The horn. 
ble events that followed in the course of the next three hours are now 
history Several hundred old men, women, and children were systemati. 
cally killed Two particularly large groups were gathered together and 
executed by Lieutenant Caller and an enlisted man by the name of Paul 
Meadlo. Various other mstances of individual killings occurred through. 
out the village area. The village was burned. Women were raped and 
otherwise sexually molested. Indeed. five hundred South Vietnamese 
may well have lost them lives. 

During these particular three hours, Captam Medina remmned on the 
outskirts of the village. No evidence placed Captain Medina at the s e n e  
of any of these lullmgs. The incident occurred in dense jungle growth 
However, since the area involved was approximately ten thousand 
square yards. the size of wme five football fields, the prosecution’s p s i .  
tion was that Captain Medina knew precisely what was transpiring and 
that he had the ability to issue orders stopping the slaughter and to seek 
help in controlling hin men. In short, the prosecution felt that he had ac. 
tual knowledge that unarmed, unrenstmg, noncombatants were bemg 
lulled by men under his command. The evidence was clear that he had 

“See. 8.g Clark, M e d m  An Essay on the Pnniiples of CiiminnlLwbiIify fo iHomi- 
c d r ,  6 Rut-Cam L Rev 59 (1973) Sir a h  Haward, Command Revonstbilily far  War 
Crimes. J Pub L 1 (1872iand Lewy,  %pra note at  13, at  349-362 
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the communications ability to stop this carnage. He had two basic 
choices. He could have taken affirmative action, for example, issuing or. 
ders or seeking help to control his men Seeking assistance would, of 
course, have reflected poorly on his military leadership ability. The 
other course of action would be to remain silent and hope that the inci- 
dent would be relatively insignificant and would not be discovered. Ap- 
parently, he chose his mllitary career over the lives of unarmed, mre. 
siating, noncombatants who were being slaughtered by his troops within 
earshot. His crime, in the prosecution's eyes, was abandoning his c o m  
mand responsibility on the battlefield 

As can be seen. theMedmo case was a case of nonfeasance-command 
inacbon in the control of subordinates who were committing atrocities. 
Had there been credible prwf that he ordered this carnage. the legal 
theory would have been clear. By his personal participation, he would 
have been B principal in the crimes committed. Hence, the Medim inci. 
dent is B classic case of command criminal responsibility. His involve. 
ment in this incident and his knowledge of it was based upon cmum- 
siantial evidenee--a factor likely tu be present in future cases. The stat. 
Ute of limitations required a quick drafting and preferring of charges In 
later examining the facts surroundmg My Lal, the prosecution became 
suspicious when, almost without exception, the only people who alleged 
that Captain Medina had ordered the lulling of noncombatants were sol- 
diers who themselves had killed numerous women and children. In mid- 
October of 1910, the defense requested B polygraphic examination fur 
Captain Medina. The government examiner, as Mr F Lee Bailey later 
established on the record, wae perhaps the most competent examiner in 
ex~stence. This test concluded that Captain Medina '"was truthful when 
he denied ordering or intentionally inferring to his company during his 
briefing of 15 March 1968, that nomeambatants be killed." However, us- 
ing a peak of tension technique, the same test concluded. 

that Medina was not truthful when he denied knowing that his 
company had killed numerou~ non-combatants a t  My Lm (4) 
pnor to 0930 hours, 16 March 1968, and was aware that his 
company was killing numerous non.combatanta at My L u  (4) 
between the hours of 0730 and 0900.16 March 1968.11 

The author was the Chief Prosecutor ~n theMedim case Seagmsmlli W R P m i .  the 
My La] Inquay (1979). Cmper. M> Laz ond M i i i f a q  Juaficr-To U b i  E f f e c t ,  59 MII L 
Rev 93 (19731 But bee Hersh My La1 4 f1970) and Hammer, One Morning m the War 
(1970) (Sources of questmable ~ccurscy ~ m e e  i~ltementg made t o  muest~gatne reporters 
*ere a h n  at  great vsriance with sfatemenlj repeated to p r ~ b e c ~ t o r i d  offmala and with 
tesbmany given under oath 1 See generally F Lee Bailey For the Defense 125-128 (1975) 
andM McCsrthy, MedmsflSiZ) 

"Paljgraph Examination Repart, Subiect Madma. Ernsit Lou 2 5  hawmber 1970. 
case control N~ ~ ~ - c I D u ~ I - ~ u o ~ ~ .  Robert A ~ ~ ~ ~ ~ t ~ ~ ~ ,  J ~ ,  E ~ ~ ~ ~ ~ ~ ~ ,  crlmlnai R ~ ~ .  
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Captain Medina admitted that after an initial radio message he had no 
reason to believe My Lai was contested by the enemy and that he had 
lost control of his company. He also admitted that he had not issued a 
cease fire order far nearly three hours after the assault began. The prose. 
cution's obligation was both clear and complex. 

1. Duty tolntervene. 

Selfevident common sense dictates that a responaible commander 
must control his troops. Control includes as a minimum a duty to inter. 
feere if they behave improperly This duty also encompasses a require. 
ment to supervise, B duty to find aut what is transpiring. There is no 
room in the concept of command for a "stick your head in the s a n d  ap. 
proach 

Action is the fundamental principle of the criminal law. A person who 
acts contrary to the clearly articulated accepted norms of society will be 
pumshed Commmmn, contrary to the rules, and not omission driver 
the criminal law Since criminal omismon i8 unusual, criminal acts 
grounded in inaction should be even more carefully defined Making an 
overt act criminal is one thing: sending someone to prison far passive 
conduct is quite another. Criminal inaction 18 usually based upon a 
breach of a legal duty. Logic would dictate that such a duty should be 
painstakingly articulated. Fundamental fairness would seem to demand 
it. Where IS the definition of the duty which embodies the cornerstone of 
responsible command? Where is the explanation of the consequences of 
such a breach? Surely such an important matter should not only be artic- 
ulately expressed but carefully taught to each officer siezed with or 8s- 
piring to  such duty. Frighteningly, such is not the case 

A search by the Medino prosecutors revealed no direct statement of 
this duty. They found no clear articulation of the principle and were 
forced to weave and to modify isolated portions from dated military 
field manuals and to rely upon tangential dicta by the military courts 
Shockingly, a commander's responalbility had to  be booated by ' b o t .  
strapping" his individual responsibility on top of his command responsi- 
bility to give It more depth 11 The tnal  judge in a later public discussion 

ards Branch C S Army lniertlgstiie Records Repository. Fort Holabird, Maryland 
21219 The eanelvsioni of polygraphic examina~ionh are inadmissible m caurta martial 
Manual for Caurta-Martial United States, 1969 (Rev ed 1 para 142- [hereinaiter cited 8% 
MCY 19691 Hence, the proseeufm could not seek sdmusm ~ n t ~  evidence of the result8 
of the peak of tension wit  The pr~secvtion did make exrensi>e use o i  the oral sutemenfb 
of Caotam M e d m  IO MI Brlsentine hlr F Lee Bailei oublicallv contends thsf Cmmin . .  
&dah " p a a i d  B polygraph examination Bailey. In Defense of Mlitar)  i u s t ~ c r ,  Army 
11-13(Kov 1981) 

See Appendix A far the portion of the proaeiuoon brief on the Is* of prmcipsb m 
L-nifad Slnl is  L Medim detailing the duties of B combat commander CPT Franklin R 
Wurrzel. Assmfanf TrdCounsel partleipaledin Lhedrsftingaf rhin brief 
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of his legal analysis of the case. noted that "there is no applicable cam. 
man law theory establishing a duty by a commander to interfere."" In 
his judgment, "the international law which by adoption becomes domes. 
tic law does place such a duty" on commanders." The trial judgek articu. 
lation of this duty in his instructions to the Medino court members is a 
comprehensive domestic statement: 

In relation to the question pertaining to the supervisory re. 
sponsibility of a Company Commander, I advise you that as a 
general principle of military law and custom a military superior 
in command IS reeponsible for and required, in the performance 
of his command duties, to make certain the proper performance 
by his subordinates of their duties as assigned by him. In other 
words, after taking action or issuing an order, a commander 
must remain alert and make timely adjuatmmta 88 required by 
a changing situation. Furthermore, (I commander is abo re. 
sponsible if he has octuol knowledge that troops OP other per- 
sons subject t o  hts control are in the process of committing 01- 

w e  obout to commit a war crime and he wrongfully fails to take 
the necessary and reasonable steps to insure eompllonee wrth 
the law of war. You will observe that these legal requirements 
placed upon a commander require actual knowledge plus a 
wrongful failure to act. Thus mere pressnce at the scene with. 
out knowledge will not suffice. That is, the commander.subor. 
dinate relationship alone will not allow an inference of know. 
ledge. While it is not necessary that a commander actually see 
an atrocity being committed, i t  is essential that he know that 
his subordinates are in the process of mmmitting atrocities or 
are about to commit atrocities. (emphasis added).ln 

Unfortunately, the passage of ten yean  since these instructions were 
given has resulted in no domestic progress in the articulation of a com. 
mander's unique duty to interfere The Uniform Code of Military Justice 
is silent. The Manual for Courts.Martd does not mention this duty and 
only tangencially brushes the issue." On the rare occasions when the 

"Howard.supronare19 a t 2 1  

'' lns~uetions t o  the Court Members. United States v Medms, Appellate Exhibit XCIII. 

"MCM 1969.svpmnore22 atpara 166 

Id 

P 18 

Wile marels wifnemng a c i n e  without mteerventm does not make P p e r m  B 
parti to tte cammiision if he had a duty ID mterfere and ha noninterference was 
designed by him to aperats snd  did operate as an eneouragsment ta or pratsctlon 
of theperpetrator, heisapriniipal 

See alao U S  Dept of Army Pamphlet Na 27-2. Analyals of Contents-Manual for 
Courts-Martial, DniredStstes 1969. RermdEdlllon l19701. The analysis lndlcates thatthe 
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military courts have been faced with cases involving the uniqueness of 
officers. their pronouncements have been brief, conclusory, and nonde. 
finitive?' Analogous situations m the common law are almost nonexis- 
tent. Relevant cases relate to special circumstances for individuals en. 
forcing the law Is or for persons with close relationships." Military man. 
uals which should express the custom of the service are also dmquieting 
ly silent. Particularly troubling is the silence of Field Manual 21- 10, The 
Low of Lond Warfare, which provides "authoritative guidance to mdi. 
tary personnel on the customary and treaty law applicable to the can. 
duct of warfare an land." 

However, some progress in the international articulation of the duty 
of commanders comes m Article 87 of the proposed Protocols. G o v e m  
mente are obligated to require commanders to prevent, to suppress, and 
to repon breaches of the basic Conventions and of the Protocol. Govern. 
ments must also require commanders, commensurate with their level of 
responsibility, to ensure that soldiers under their command are aware of 
their obligations under the Conventions and the Protocol. In the rele. 
"ant third paragraph, governments m e  to require 

any commander who is aware that subordinates or other per. 
e m s  under his control are gomg to commit or have committed a 
breach of the Conventions or of this Protocol. to initiate such 

. .  . .  
YdVeI l len t )  

" S e r . e g  , P o w e l l r  UnifpdSfeslos.?F?d17141hCir 19141Ltraincondvetariarsspan- 
Bible for liquor being transpoifed on h a  train1 See oiro Collins \ Llnrted Sfefea, 66 F 2d 
543(5LhCa 1933) 

' m S s r . r g  People, Blsckrmd,3iCal App 2d728,96POd982l1939)Iwrfesraodhy 
with drawn pistol whrle husband shot two nerghbora) People Y Bsardsley. 150 Yich 206, 
113 N R 1128 (1907) (man failed ia summon medical aid for his m16fresi when she c o i  
lapsed after faking morphine in the come of a drunken debauch), Mohley Y Sfate, 85 
N E  2d 489 (1949) imolher faded ta stop baafinga of child). The Queen Y Bubb t Hook. 4 
Cox Crim Cas 466 (185OJ. The King Y G i b h m  & Proctor, 13 Crm App 134 11918) IPBI- 
ente EaliedroEeDdchildandehrldsfarved todeath) 

"FM27-10 s v p i v n o t e l l  a t 3  
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steps as are neceeary to prevent such violations of the Conven. 
tions or this Protocol, and where appropriate, to initiate disci. 
plinary or penal action against the violators thereof." 

Note the use of the word '"aware" which connotates actual knowledge, 
and a matter to be discussed in the next section. The affirmative duty to 
actively supervise those under his control is strewed." A commander 
has a duty to initiate appropriate steps if he is aware of a breach or of an 
intended breach. It should also be observed that this Article applies "to 
any military peraon who has members of the m e d  forces under his 
command." '( Hence, it was drafted to include noncommissioned officers 
but only requires soldiers to act within the scope of their command au. 
thority. The drafters felt that this ranguage does insulate commanders 
more effectively from frivolous or politically motivated war crime alle. 
gations." Implementation or domestic articulation, obviously. is re. 
q u i d  

Such a fundamental concept screams to be articulated. Must we wait 
until we are faced with an embaraasing incident to hurriedly, under prea- 
sure and with incident myopia, formulate a legal articulation designed to 
be a part of a prosecution's case? If this is a valid legal principle, why as a 
measure of professionalism, is not every new officer and noncommis- 
sioned officer taught about the unique duty imposed upon him? 

Id s t p  1-87-5 
" I d  a t p  1-87-6. 
" I d  a t p  1-87-3 

The duty diieuased m this seeban coneem the duty of a commander to wpervise and 
to e m m l  h a  subordinates Commensurste with ther l w e i  of rciiponsibilty. commanders 
are expected ta prewnt ta ~uppreis,  and to mporf v u  crmes This atstement may be an 
unnece8ssnly narrow view of B commander's duty Should this duty affirmstively aute 
thatseomrnander h a s a d u t y t o h g h t h n  traopsmaecordanccwiUlprofrasionslstnndsrdi? 
Should this duty m l v d e  requaemenfe to train aoldiers regarding professional stsndarda? 
Should active abiervation be B requirement? Whsl would be the consglu~n~es of branch of 
an expanded duty? In Bhort. L have pr~88mted B more hmlted view of a commander's duty 
In my ludgnent. clesr and aecepted artleulatian of this m m w  duty IS a nmesasnl budding 
b l a k  for any posaibleexpansianof this concept. 
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2. Knowledge. 

The issue. both factually and legally, in the Medina case was knowl- 
edge. What did he know end when did he h o w  it? This fundamental 
question will undoubtedly be the central issue ~n cases involving cam. 
mand criminal responsibility. Factually the framing of this issue has 
teen presented above." Legally, this issue evolved around the cursory, 
unamplified subordinate clause of one of four sentences of the FM 27-10 
paragraph entitled 'Responsibility far Acts of Subordinates in the Law 
of Land Warfare": 

The commander is also responsible if he haa actual knowledge, 
or should have knouledge. through reports received by him or 
through other means, that t rwps  or other persons subject io 
his control are about io commit or have committed a war crime 
and he fails to take the necessay and reasonable steps tc insure 
compliance with the law of war or to punish violator thereof. 
(emphasis added) 

An amplification of the words "should have how1edge"would have pre. 
vented much legal difficulty and would have eliminated many attacks on 
the wcalled "flawed" instructions of the court which suppaeedly were a 
part of a conspiracy by the Army to whitewaah the My Lai incident by 
propounding different standards for itself than it required of conquered 
foes after World War IL'e The real irony is that this "should have 
k n o w "  standard was considered t w  broad and one that would subject 
the commander to arbitrary aftepthefact judgments concerning what 
he should have known by the international community when they 
drafted the article concerning a commander's failure to act.'O 

Knowledge is and will continue to be the primary i8me in cmes involv. 
ing command criminal responsibility.'L A person with the power of hfe 
and death over others must be accountable for his acts. Yet, fairness in 
determining mimind accountability would require some perwnal in. 
volvement on the part of the commander. This personal involvement is 
often expressed as guilty mind, mens rea, intent, design, or any number 
of nouns denoting involvement. Knowledge is the umbrella often used to 
express this concept. Courts will scrutinize the peculiar circumstances of 
linkage because of the unusual nature of criminal offenses based upon 
inaction. Popular pressure, both from the public and wlthin the military, 

'9 se€ Seeflo" 111. A Of texr 
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will be to  find a responsible commander. The tension between these two 
often divergent requirements produces the knowledge debate 

The unhelpful inarticulateness of the "should have known" standard is 
distressingly abvmus. One expert publically stated 

[Ilf one were to apply tc Dean Rusk, Robert McNamara, 
McGearge Bundy, Walt Rostow and General William West. 
moreland the same standards that were applied in the trial of 
General Tamoyuki Yamashita 'there would be a very strong 
possibility that they would come to the same end as he did.' I' 

Such apparently politically motivated rhetoric seeking a responsible 
Bcapegaat i8 dangerously near the vicarious liability standard. The public 
is left to  deduce from this expert that General Yamaahita was convicted 
without havmg knowledge that his subordinates were committing stroc. 
ities and that American generals and civilian leaders should be held to 
the same standard. An analysis of the Yamashito case reveals that there 
was in fact credible evidence of knowledge on his part." 

The legal writers who have discussed the problem of knowledge have 
largely contented themselves with a jurisprudential hirrtoricd trail 
One nonlegal writer suggested that " a  commander can be held liable for 
the actions of his troops If he knows of them or blatantly ignores and 
fails to take appropriate action." The acknowledged controversy with 
this '%blatantly ~gnores" standard is the lack of judicial guidance regard. 
ing "the degree of efficiency required from the commander in preventing 
war crimes, in discovering information about them, and in punishing 
wrongdoera." dL "Blatantly ignores" does not take into account the fore. 
seeabihty, and the reasonableness under the circumstances requlred m 
negligent instances of command dereliction." 

Captain Medina was charged as a principal to murder. He was not 
charged with dereliction of duty because of the statute of limitations 
problem and because dereliction of duty was an Unattractive offense for 
such a serious Incident. In this case of inaction, knowledge was the link 
of the suspect to the offense. The prosecution took the position that for 

"Balf.aupm note 9. at43-44lremarksofT~lEordTaylor) 
" S e e  Parks. mpm note 2 at  22-38. OBrien, 8vpm "0% 4, 8f 625.627. Hart, Wmo- 

shtla. Yuirmbrrg and VwLnom Command Reaponsibilily Rrappmrsed. Naval War C 
Rei . Sept -0cr 1972, at  19-36 But see L Taylor. A T r A  of Generals: Hamma. Ysma- 
rhita, McArrhur (1981) 
*'E# ,Psrks,supranare2 ~~77-104.OBnen.aiipmno%4.st619-629.Psvst,MyLai 

and Vaurmnn Xorms.  .With and Lrodrr Responaibilily, 57 MII L Rev 99, 175-185 
11972! 

' I  Hart supm nore 13. a t  33 
" I d  at 34 
, . P a u s t , ~ h r B o r o m p r p r . b a v a l ~ a r C  Rev.Jsn -Feb 1973.at103 
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intentional homicide offenses "knew or should have known" meant act". 
al knowledge. Such actual knowledge could, of course, be proven by CIP 

cumstantial evidence. The judge instructed 

[This required knowledge on the part of the accused, like any 
other fact, may be proved by circumstantial evidence; that is by 
evidence of facts or circumstances from which it may be justifi. 
ably inferred that the accused bad]  such knowledge." 

From the mosaic of factual evidence presented, which was extensively 
summarized by the judge,'s the members of the court were to determine 
if actual knowledge was present. The use of the actual knowledge test 
has been much criticized." One articulate scholar noted: '"The actual 
knowledge test. in a context like My Lai, i8 an invitation to the com- 
mander to see and hear no evil." 

The debate concenng the meaning of the mercurial ''should have 
known standard" may well have been resolved m an unexpected forum 
T h e  relevant paragraph of Article 86 of the proposed Protocols entitled 
Failure to Act states: 

The fact that a breach of the Conventions or of this Protocol 
was committed by a subordinate does not absolve his superiors 
from penal or disciplinary responsibility, as the case may be, il  
theyknew,orhodinformatLon whxhsholild h a w  enabled them 
to conclude m the eircomstonces at  the time. that he was cam. 
mitting or was going to commit such B breach and if they did 
not take all feasible measures within their power to prevent or 
repress the breach.'* 

The analysis concedes that this proposed Article is not as strong as the 
"should have known" test. It notes that the new standard 16 "more n w  
row" and '"requires some showing that specific information was available 
to the commander which would give him notice of the breach." Inter. 
estingly. many delegates argued that the "should have known" test "was 
tw broad and would subject the commander to arbitrary after-the-fact 
judgments concerning what he should have know."  
Once again domestic augmentation is necessary The lessons resulting 

from past inarticulation simply must be corrected. The issue of knawl- 
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edge will be the fulcrum in any future trial. Accordingly, the knowledge 
expected of an officer or of a noncommissioned officer must be precisely 
defined, especially in light of much public misunderstanding?' 
3. Posstble Vrolation of the Criminal Law. 

The civilianilriented Uniform Code of Military Justice does little to 
assist in legally categonzing possible breaches of command responsibil. 
ity. No article of the Code concerns the battlefield respansibility of a 
commander. The Manual for Courts.Martid is equally and painfully 
silent. One must make the legislatively-expressed, ancient common law 
work, although i t  teaches little regarding the terrors and the preasurea 
of the battlefield This recognized deficiency has lead some to suggest 
that the military needs a separate code applicable to combat wolatians." 

Breach of a commander's duty usually falls into two broad catego- 
ries: willful and negligent. Negligence, of COUIBB, can be performing a 
duty in B culpably inefficient manner as well 8s B failure to perform that 
duty. Wdlful violations arise when a commander joins or associates him. 
self with the improper acts of his subordinates. A commander could be 
more or less culpable than his subordinate. In willful violations he must 
be actively involved. In the words of Article 77 of the Code, he must aid, 
abet, counsel, command, procure, or cause. In short, his action or inec- 
tion must link him with the misconduct. He must designedly encourage 
or protect the perpetrators. By contrast, dereliction of duty, in violating 
Article 92 of the Uniform Code of Military Justice, indicates that a per. 
son may be derelict m the performance of h n  duties when he wilfully or 
negligently fails to perform them or perfoma them in a culpably negli. 
gent manner Here the focus is on the commander and his breach of 
duty. No attempt 18 made to link him as a principal with the conduct of 
others. Two problems make dereliction of duty an unattractive prosecu- 
torial choice. The current maximum punishment for enlisted members is 
three months confinement at hard labor with forfeiture of two.thirds 
pay per month for three months. This is not the sort of punishment nor. 
mally considered appropriate for battlefield homicides. In addition, a 

Command crmlnal responshhty presupposes not only knowledge but a160 the abhfy 
to intervene IO Dievent correct. or Dunieh A m  fvtvre crmmal a ~ f ~ ~ ~ l m i m n  should Include 
B defense of p h b l  mabibti. to d&mm what 13 franspumg or inability to control sub 
ordinates Becsuaa m d e r n  communication IS QO efficient, consideration should be pven to 
phemgrhe burdenof goingforwardwiththeavidenceonthesecuad 
'' Major General Walter D Reed (formerly The Jvdge Advocate General. E 8 A x  Fareel 

suggested B separate code in 8 Is- of W B ~  panel held at  The Judge Advocate GeneraPs 
Schaal. Charlotfesvdle. Yngmma on 6 April 1978 Lau of UarPonel Direcfiona m IhaDe- 
~ s l o p m e n i  a i  the Lnu a i  War 82 Md L Rev 3. 36 119781 See aho Prugh & Weetmorr 
land, Jududgrs an Command The Adieinlired t i m i o m  Code oi.Mlbtary iurbco tn Combat 
'ADrailCodeAmmdmpnIJ). 3 Harv J o fL  &Pub Pol s  111980ilDraffCd~Amendmenr 
appasr3ar4Hari  J a f L  &Pub  Poh199(1981)i 
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two year statute of limitations is applicable This is not an insignificant 
problem if there has been a cover-up or the crime LS not discovered far 
mme time 

TheMedim case demonstrates the worst of these problems. The prose- 
cution contended that Captain Medina w m  guilty of murder as a princi. 
pal. His inaction in intentionally failing to  intervene after learning that 
innocent noncombatant8 were being killed caused the death of not less 
than one hundred Vietnamese. To the prosecution this was a calculated 
act of murder. The Judge, however. excluded the intentional aspects and 
reduced the negligence to  that of culpable negligence found in involun- 
tary manalaughter. This action has been articulately cntiazed as depnv- 
ing the jury of pernimble. alternative routes to conviction involving in. 
tentional homicide offenses." 

A criminal trial is an attempt to prove that an individual violated an 
understandable section of the criminal law. Prosecutors should spend 
their time gathering facts and not attempting to articulate a theory of 
prosecution. Articulating what is a breach of the criminal law 1s a legis- 
lative not an executive or prosecutorid function. The mixture of such 
functions is illegitimate and dangerous. Our country and our armed 
foxes need a specified section of the criminal code which would leave to 
the military judicial system only the task of seeing if the facts supported 
the charge. 

E. PERSONAL ACTIONS AND DECISIONS 
1 .  Tmditiawl Concepts 

Areas to be given emphasis. Commanders have long been expected to  
perform certain battlefield functions and to take certam actions in eom. 
bat. When these items are enumerated by legal advisers, commanders 
who agree with that advise often exclaim: "But that's not B legal mat- 
ter!" The law to them so reflects what professional soldiers expect that It 
ce88e~ to  be a legal requirement or to be a matter within the providence 
of a lawyer. Were i t  that all the rulea dealing with the battlefield were 80 
in harmony with accepted practice! There are five baae areas which 
should be taught to and given emphasis by every serviceman who leads 
others. 

a. Professional training. The personal and collective discipline that 
comes from hard, challenging, and meaningful training 18 the first mgre- 
ben t  of a prafessonal saldier. A well.trained, disciplined, and motivated 
soldier will behave correctly under strees. The discipline this training in. 

"UnifarmCodeofMil i tary~ustlc~art  43.10USC 9 843119761 
"See Clark,supra nofe 20. a t  72- i7  119731 
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duces makes him a professional and sets him apart. It insures profession- 
al conduct an the battlefield. 

b. Compliance with the rules of engagement. The commander must 
know, understand, and enforce compliance with the rules of engage. 
ment. These d e s  set forth the manner in which conflicts are to be 
fought. Any unusual legal requirements will more than likely be incorpo- 
rated 

e. Compliance with standard operating procedures. The commander 
must insist on compliance with standard operating procedures. In times 
of crisis, emotion and pressure. a disciplined, welldhoughtout standing 
pracedure will often save the day. Such procedures follow the reasoned 
path of others 

d. Control of subordinates. Subordinates should be controlled with 
the issuance of clear, concise orders. Superiors should actively intervene 
at the fimt sign of lack of discipline. 

e. Insist upon the truthful, moral '%high road." A commander by 
thought, word and deed must convey to his subordinates that he expects 
them to appropriately enerciae their morality and common sense. 

Supervise trouble spots. In addition to these almost self-evident areas 
of emphasis, a commander must actively supervise certain trouble spots. 
He must have a Bystem to insure that these trouble spots are handled 
professionally The rationale for such a system should not be because it 
is a legal requirement, but because it is the expected conduct of B disci. 
plined. professional soldier. 

a. Watch the forbidden T!--targets, tactics, and techniques. Corn. 
manders should insure that their subordinates know who and what tc 
target, know the expected tactics, and know the acceptable techniques to 
accomplish the obiective. A negative approach is probably the easiest. 
Don't target noncombatants, protected property, or shoot a t  medical 
service symbols. Don't use poison or poisoned weapons. Don't alter your 
weapons to increase suffenng. 

b. Watch the process of capturing enemy soldiers. Insure that they 
are allowed to surrender, are treitd correctly and humanely, and are not 
impennisavely interrogated. 

c. Insist upon respect far eiwlien and private property 
d. Know what to do when crimes are committed and do it! Insist upon 

supervision. Seek the prevention of criminal acts.le 

%'See pmemll, US Dep't of Army, Training Circular No 27-1, Your Conduct m Com- 
batUndertheLawof War 
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Most soldiers would say that these legsons are obvious, and they are. Yet 
disciplined attention to detail in thew basic areas will almost guarantee 
that a commander will have no problems on the battlefield. 

2. TheNelu “Hum~nitarion”lmwofArmedConf~ict. 

International developments in the law of war in the 1970’s have con. 
centrated on the articulation of what have previously been pdgmental 
guidelines. The “restatement,” it was felt, would give unifom guidance 
and would put teeth into the exercise of military value judgments. In ef. 
feet, international lawyers have attempted tc draft @dance for later 
domestic criminal law implementation of the longpracticed soldierly 
concepts of necessity and of proportionality. The heart of these combat 
offenses is found in Article 85 of the Protocol. An examination of its 
terms imparts the flavor of this proposed requirement. 

[The following acts shall be regarded as grave breeches of this 
Protocol. when committed wilfully. in violation of the relevant 
provisions of this Protocol, and causing death or aerious injury 
tobodyorhealth: 
a ,  making the civilian population or individual civilians the 

object of attack; 

b. launching an indiecriminate attack affecting the civilian 
population or civilian objects in the knowledge that such at. 
tack will cause excessive loss of life. i n i w  to civilians or 
damagetocivilianabjects . . ; 

c. launching an attack agamst works or installations contain- 
ing dangerous forces in the knowledge that such attack will 
cauae excessive loss of life. injury to civilians or damage to 
civilianobjects. . ; 

d. making non.defended localities and demilitarized zones the 
object of attack; 

e. m a h g  a person the object of attack in the knowledge that 
he is hors de combat; 

f .  the perfidious use , . .of  the distinctive emblem of the red 
cross, red creecent or red lion and sun or of other protective 
signs recognized by the Conventions or this Protocol 

No professional soldier would be surprised by the concepts articulated 
in this Article, for such admonitions have long been a part of his think. 
ing and planning. It is the lawyerizstian, criminaliaation, and the politi. 
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calization of the most important value judgments he 1s called upon to 
make that is shocking. The Protocols require that legal advisers be avail. 
able to advise commanders!h Presence of lawyers does two things. It 
helps ta insure a knowledge of the law-indeed may even help impute it.  
I t  also arlently wggests an infusion of methods used by the legal profes- 
aan-"the legal paper system"-which mettculously and ponderously 
prepares either to avoid or to pursue litigation. In our military bureau. 
cracy every judicial adverse action depriving a person of liberty or of 
property is recorded in some written fashion. Will monumental battle- 
field decisions require less? Would commanders now be expected to pre- 
pare 'legal paperwork" every time they plan an attack? How else will 
they be able to demonstrate good faith and articulate, perhaps years let. 
er. the facta that were known to them? Will every politically motivated 
discussion of battlefield tactics be in criminal terms? Since grave 
breaches are regarded as war crimes:' the international politicalization 
of any allegation can be assured Will fear of trial for the value-judg- 
rnent.baaed concept of indiscriminate attack and excessive injury pro. 
long conflict and even cause the use of more devastating means and 
methods of warfare by leaders who would otherwise be willing to go to 
the conference table? Will codification of the concept of proportional- 
ity be used politically by the victor over the vanquished to punish former 
enemies? '* Is this entire concept a ruse or a disguised first step toward 
the outlawing of certain types of weapons, currently nuclear weapons? 

" I d  s t  62 See cbo Noraworthy. Oigonvotion i a r  Batflr The Judge Aduacore's Re- 
spansibzlily Cndrilrtgck 82 o / P r o e c o l I 1 0  lhe Grnevo Conuantiona, 93 M d  L Rev s 
LlS61).Parks,Thriairof WorAdumen.31 JudgeAdvoc Gen J 111960).Drsper,Rako{ 
Legal Adiiaan in Armed F D P C P I ,  202 In11 R of Red Cross 6 (1578) 

The New Hu. 
" D A P m  27-1-1.Profocols.supianate 1, a t66  

See Rohni, C i i r n i ~ i R ~ s ~ o n s i l i l i l u  for Vialaiians of the i a w  a i  War 
manltarnnLai,of ArmedCabfictiVoi 1)2091A Cssseseed. 15791. 

manitman Law of Armed Conflict (7'01 2)  141 (A Casaeis ed 1975) 
' S e e  Rohng, Criminal R e b p ~ ~ i b i l i t )  /a i  Viointions of l h e i a c  a/ !Ami.  m The New HW 

"Id.at143: 
The l a w  of humanitarian warfare a160 have B shadow slde If we remlate FBI, 
wemayeonrributetoarevivalof theopinion tha tws rwan  honorableandreason- 
able affair, that  It IS even human and moislly acceptable As a matter of fact, *e  
make and elaborate npon B lot of rules but. tn the msanflme. technalam makes 
war ugher. more B matter of mesa desrruetmn, sod more cruel So there E B cer. 
tam danier rn elaboratmz humanrwnan law8 of WBI But the ~ o r h v s  ~ Y B  of 
elabaratiig the law of ~ i r  prevails, p r m a ~ d y  because >t may &rrlbvre to the 
prohibition ofnuelroi ujariare The prohihition of s p n f i c  means and methods 
of warfare. and esppciaUy of the concept af disproportronahfy' snd'excesswe suf- 
f e m t  uhicb 1% inherent m nuclear warfare. 16 contributing to  the slow develop. 
meni of the prohibitma of nuclear war It  WBB stated sf the D~plomahe Canfer- 
ence that  the d i m m a n  there dealt only urth canventma1 warfare But ~t rould 
b sdli to  make rules io rb iddw 'excemve suffermg' far  mall weapons only, and 
I o ~ c c e p t ' e x c e ~ ~ ~ v e  Juffermg'esuiedby bigweapons Thatwould besuchs achue 
phrenic attittude that. in the long run, if ihoae i d e s  m e  accepted, they wil l  have 
an impact ~ l t h  reapecr to nude8r usriare. although they hare not been mended 
ta havethatrmpact 

26 



MILITARY LAW REVIEW [VOL. 97 

If our country subscribes to these Protocols, implementation becomes 
all important. Commanders are entitled to clear notice. The suggested 
approach of our government 1s shochng and. in my judgment, unaccep. 
table. It is suggested that "the approach of incorporating by reference in 
a federal statute the violations specified in the grave breaches provision 
appears to be a better one at this time.'" Such an approach is a legal 
'head in the sand" attitude. Is the burden of lack of domestic consensus 
and of ambiguity to be born by saldiers personally and by their cherished 
professional reputation? Such a result 1s unacceptable Articulate notice 
must be drafted. A practical system for recording fresh value judgments 
must be devised. Anything less is a "cop out" which may well mean the 
end of serious attention to the law of war by practical soldiers 

W. RECOMMENDATIONS 
1 .  Let's once againpiace commanders m the dnuer's seat regording the 
roles of theirprofession. 

Lawyers should give back and commanders should accept the primary 
responsibility for the rules of engagement. The 'law" of WBT should be 
deemphasized. The ethics of military professionalism should be stressed 
with particular emphasis given to professional conduct on the battle. 
field. Commanders need once again to develop, and to make a part of 
their practical routine, a sensitivity to the concepts which make them 
unique and special. The health of our civilization depends upon the pro- 
feseional application of these concepts. Professional d d i e r s  need to talk 
about, formally teach, and absarb both by interest and by example disci. 
pline in its broadest context. Commanders should stress the conduct 
they expect on the battlefield. Subordinates should instinctively know 
what 1s expected of them. Commanders with extensive combat a p e .  
rience should freely discuss their experiences. far such discussions are 
the moat effective means of teaching professional conduct on the battle. 
field. 
2. Let's hove (awyerb "do their duty"and articulafely compkte the mu- 
pling between internationalanddomesticstondardsin thelaw gfwar. 

Compartmented. inexact. obscure manuals and little-used regulations 
or directives are unacceptable substitutes for a comprehensive, howmg-  
ly available. articulate code or courts.martial manual. Idealistic concepts 
must be made unquestionably practical. Unrefined incorporation by ref. 
erence is an abrogation of responsibility and places upon some future sol- 
dier the burden of ambiguty as he faces criminal procedures which will 
undoubtedly besmirch his h y ,  his cause, and his profession Define 



19821 COMMAND RESPONSIBILITY 

the duty expected of commanders! Articulate the boundaries within 
which criminal penaltm will be exacted! Allow the natural preventive 
law functions to evolve which come from a clearly articulated and ac. 
cepted standard! 

3. Let’s how a productwe dialogue between pmcticel commanders and 
idealistic lawyers. 

Our modern, dangerous world begs for an acceptable compromise be. 
tween the need for Security provided 86 B part of military necessity and 
the need for humanitarian kindness. The military professional must be 
even more of a political surgeon in removing political cancer from the 
body politic. Modern weaponry and technology make the  lethality of 
modem warfare unimaginable. Ancient virtues of fitness, fidelity, and 
discipline must be supplemented with sensitivity and technical compe- 
tence. The trained and restramed use of deadly force requires even more 
professionalism on the part of our armed forces. The sensitive attorney 
must offer practical advice in assisting the military professional to sys- 
tematically express the rules and guidelines under which he is to oper. 
ate. Lawyers must use their professional craft to help devise rules that 
will command the acceptance that respect for the law deserves. The re. 
sulting standards must clearly express complex ideas in such a manner 
that they will be helpful tc soldiers of all ranks required to make instant 
value judgements Commanders must shape the jurisprudence of their 
profession. while lawyers must listen 80 they may assist in making prae- 
tical and useful the rules of the military profession. 

4. Let’s rethmk our t m m n g  regordingprof~essionol conduct an the bat. 
tlefield. 



MILITARY LAW REVIEW [VOL. 97 

facts and value judgments to support a commander's determination of 
necessity and of proportionality. Department of the Army should be COD 
cemed with formulation of practical regulatory systems For example, 
soldiers should never have to worry a b u t  the legality of the unaltered 
use of their weapons The procedures for handling prisoner of war camps 
should be a matter of uniform regulation. The lawyer's language must 
become the soldier's common law when such regulatory systems are be. 
ing written. 

There should be different training for different levels of command. 
Sergeants do not need the technical expertise of generals. The higher the 
rank the more legally technical knowledge should be required Basic 
Branch Courses, Career Courses, Command and General Staff College, 
War College, and General Officer "Cham School" make logical steps for 
teaching increasingly more technical material. Reducing everyone to the 
same common denominator is stultiffmg. T h e  lack of interest and ab. 
sence of instruction within the Army system 1s cause for great concern." 
Again, it is not so much legal concepts that need to be taught but profes. 
sional military common law. To witness the excitement on the faces of 
military students when they discover the depth, the richness, and the 
honorableness of their profession makes all the teaching preparation 
worthwhile. Such training is simply not being given to  the officer corps. 
An underscoring of the historic professionalism of a military officer 1s 

the best insurance of professional conduct on the battlefield. 

V. CONCLUSION 
The drafting of new Protocols with the resulting debate concerning 

thew adoption and possible appropriate domestic implementation pro- 
vides a perfect opportunity to reexamine what the American people ex. 
ped  of thex professional military. The quieting of the passions sur- 
rounding the Vietnam conflict allow a reasoned discussion of what has 
been learned in our experience in that difficult conflict. The failure of 
ow government to clearly articulate domestic standard expected of sol. 
diem has caused considerable misunderstanding, confusion, and embar- 
rassment. That failure provides B dangerous vacuum in the vital area of 
a soldier's social contract with the citizenry he se1ye8. Now 18 the tune 
for soldiers to articulate the essential ingredients of their profession 
With the help of sensitive lawyers, standards can be articulated that will 
allow soldiers to  teach and to transmit more easily the hasic jurispru. 
dence of the mditary profession This articulation will not only return to 
the soldier the central role in controlling h n  profession, but it wII also 
further the goal of humanitarianism by helping to insure sensitive com. 
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pliance with accepted soldierly rules of behavior The more professional 
our armed forces the more likely that the goals of the humanitarians will 
be served. 

EPILOGUE 
This article has sought to harmonize the need for control of violence 

articulated by visionary internationally minded lawyers with the need 
for security demanded by practical mlitary professionals. This confict 
i B  not a new phenomenon. Its unusually clear and concise articulation in 
a recent article" is worth quoting. These quoted paragraphs began a 
plea for more '"military" in military justice when the pressures of the bat- 
tlefield were considered. A not dissimilar theme was presented m thia 
study hut in the context of internationally accepted rules of engage- 
ment. The pressing necessity for harmonizing the vital role of two pro- 
fessions in controlling the use of force on the battlefield is self.evident in 
our turbulent world dominated by almost unimaginable death produclng 
technology. 

There is a natural conflict between law and armed force. Bath 
are competitors far authority. Each seeks m the name of SOY. 

ereign to control and possibly eliminate acts and conduct which 
the other values highly. Each has B limited tolerance or respect 
for the institutions and doctrine of the other. One is essentially 
a restriction upon the exercise of power while the other 18 

essentially the effective use of power. One places great store m 
how a goal is achieved, while the other focuses primarily on the 
fact of mission aceompliahment. One seeks elimination of vio- 
lence while the other employs violence on B broad scale. One 
uses sovereign power to minimize disruphon and instability. 
while the other use8 sovereign power to create both conditions 
elsewhere, with the intent of bringing peace through the 
imposition of the sovereign's will upon an opponent. 

But there are some similarities as well. Bath deal wlth matters 
deemed to be vital to the state. Each is concerned, albeit from a 
different perspective, with functions which are hallmarks of 
national sovereignty and which every etste is expected to 
provide for its citizens; stability, safety, and Security. Thus 
bath seek the preservation of the state and its society-hut by 
quite contrary means and methods 

The competition between law and a m e d  farce is not new. It is 
probabiy as old as man, and certainly dates no later than the 

'I See Prugh& Westmareland.supm note 56 
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recognition that law, not executive discretion alone, may limit 
force.'* 

APPENDIX A 
The portion of the Prosecution Brief on the Law of Pnncipals in 

United States c Coptoin Ernest L.  Medina detailing the duties of a cam. 
bat commander IS 88 follows: 

A 

A COMPANY COMMANDER IS RESPONSIBLE FOR CONTROLLING 
AND SUPERVISING HIS SUBORDINATES DURING 

COMBAT OPERATIONS 

It has long been a cu8tom of the service that, in general, a corn. 
mander 1s responsible for the actions of his subordinates in the 
performance of their duties. This ~ervice custom was judicially 
underscored by Judge Latimer who stated in a concurring apin. 
ion, 'Military law recognizes no principal which is more firmly 
fixed than the rule that a mhta ry  superior is responsible for 
the proper performance by his subordinates of their duties.' 
United States u. Waluskr, 6 USCMA 724, 21 CMR 46, 56 
(1956). For Indeed, the responsibility of a commander for con- 
trolling and supervising his subordinates is the cornerstone of a 
responsible armed farce. A commander must 'pive clear, conciee 
orders' and must b e  sure they are understood.' FM 22-100, 
Mzlitary Leaderskzp, para. 69 (1 A'ov 19651 'After taking action 
or issuing an order,' a commander 'must remain alert and make 
timely adjustments as required by a changing situation.' FM 
22-100,supra. para. 26 

A commander 'keeps informed on the situation at  all times and 
goes where he can best influence the action.' FM 7-10,  The 
Rzfle Company, Platoons, and Squads, para. 1-6 (17 April 
19101 'Without undue harassment, he supervises hie unit by 
checking on its progress in accomplishment of actions and OP 
ders ' FM 22-100, supra, para 19. Stated succinctly, The suc- 
cessful commander inewe8 mission accomplishment through 
perbond presence, observation, and superwaon ' FM 100-5, 
Opemtions ofArmyForces m the h e l d .  para. 3-1(6 Sep 19681. 
The cuatam af the Armed Farces regarding command respon- 

*'Id a t 1 ~ 2  
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sibility is well stated in FM 22-100, supra. para. 22: 'The mill. 
tary commander has complete and overall responslbihty for all 
activities within his unit. He alone is responsibie for everything 
his unit does or does not do.' See a h ,  FM 7-10, supra. para 
1-6. This command responsibility does not, of course, extend to 
cnmmal responaibility unless the commander knowingly parti. 
cipates in the criminal acts of his men or knowingly fails to 
intervene and prevent the criminal acts of his men when he had 
the ability to do so. 

Military commanders may also be responsible for war crimes 
committed by their subordinates. 'When troops commit massa- 
cres and atrocities against the civilian papulation of occupied 
territory or against prisoners of war, the responsibility may 
rest not only with the actual perpetrators but also with the 
commander. Such a responsibility wises directly when the acts 
in question have been committed in pumuance of an order of 
the commander concerned. The commander is also responsible 
if he has actual knowledge. or should have knowledge, through 
reports received by him or through other means, that troops or 
other persons subject to his control are about to commit or have 
committed a war crime and he fad8 to take the necessary and 
reasonable steps to insure compliance with the law of war or to 
punish violators thereof.' FM 27-10, The Low of Lond War- 
fare,  pwa. 501, pp, 178-179 (July 1956). See Army Subject 
ScheduleNa. 27-1,dated20April1967,atp. 24 

In addition to controlling and supervising his subordinates, an 
Army officer, due to his superior rank and senior position, 
must conduct himself in an exemplary manner. United States 
L'. Fleming, 7 USCMA 543, 23 CMR 7 (1957). In CM 374314, 
Floyd .  18 CMR 362.366 (1955). (net. den.) the Board of Review 
stated, . , . A s  a commisaioned'officer of the United States 
Army, Colonel Keith, whether the eeniar Amencan officer 
present in the particular camp or not, and although deprived of 
many of the functions and prerogatives of his office by hi6 
Communist captors. had the responsibility and duty to take 
such actions as were available to him (and if the senior officer 
preeent to exercise such command as he was able) to assist his 
fellow prisoners, to help maintain their morale, and to c o u n d .  
advise and. where necessary, order them to conduct themselves 
in keeping with the standards of conduct traditional to Amen. 
can aenicemen.' 
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A CO!dPASY CO3IX4SUER HAS CHRTAIh 
RESP0SSIBI:ITIES AS AS ISDI\'IDL'.AL. 

REGARDLESS OF H : j  CO\I>I.4SD POJITlOS 
A combat commander has a duty. both as an individual and as a 
commander, to insure that humane treatment is accorded to 
noncombatants and surrendering combatants, Article 3 of the 
Geneva Convention relative to the Treatment of Prisoners of 
War specifically prohibits violence to life and person, particu- 
larly murder, mutilation, cmel treatment, and torture. Also 
prohibited are the taking of hostages. outrages against personal 
dimity and summary judgment and sentence. It demands that 
the wounded and sick be cared far. DA Pamphlet 27-1, Decem 
ber 1956, p. 68. These m e  provisions are found in the Geneva 
Convention Relative to the Protection of Civilian Persons in 
Time of War. DA Pam 27- 1, wpra. p. 136, While these require. 
ments for humanitarian treatment are placed upon each indi. 
vidual involved with the protected persons, It is especially in. 
cumbent upon the commanding officer to insure that proper 
treatment is piven. 

Additionally, all military personnel, regardless of rank or posi. 
tion, have the responsibility of reporting any incident or act 
thought to be a war crime to his comamnding officer as soon 8s 
practicable after gaining such knowledge MACV Directive 
20-4, dated 27 April 1967, para. ba. Commanders receiving 
such reports must also make such facts known to the Staff 
Judge Advocate, USMACV. MACV Directive 20-4, supra, 
para. 5b. It is quite clear that war cnmes are not condoned and 
that every individual has the responsibility to  refrain from. 
prevent and repox? such unwarranted conduct. While this indi. 
vidual responsibility is likeulse placed upon the commander. he 
ha8 the additional duty to insure that war crimes committed by 
his tIWpE are promptly and adequately punished. FM 27-10, 
supra, para. 507, p. 182. 

APPENDIX B 
Judge Howard's summary of the ewdence surrounding the crucial 

question of knowledge in United States u. Coptam Ernest L. Medino IS 
as follows: 

A. For the Prosecution. 
The following statements are prosecution representations and 
not my conclusions as to the state of the evldence but the prose- 
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cution alleges that Captain Medina WKBB the company com. 
mender of Charlie Company, 1st Battalion, 20th Infantry of 
the 11th Brigade. As company commander Captain Medina had 
briefed the men of his company, assigned them specific mi* 
aions, dispatched them on a combat aseault described as B 

searchmddestroy mission. into the village of My Lai (4) a t  
about 0130 hours on 6 March 1968. The prosecution alleges 
that the accused wns on the ground in and about the village of 
My Lai (4) from shortly after 0730 hours, 16 March 1968, until 
after Charlie Company moved from the village of My Lai (4) 
into a night laager position in the afternoon of 16 March 1968, 
as well as thereafter. I h e  prosecution also alleges that Captain 
Medina was in radio contact throughout the opration with his 
platoons I t  1s contended that the accused was aware almost 
from the beginning of the operation that the units of his com. 
pany were receiving no hostile fire and in fact early in the 
morning ordered his men to consewe ammunition. The prose. 
cution also contends that some time during the morning hours 
of 16 March 1968, the accused became aware that his men were 
improperly killing noncombatants, It is contended that this 
awareness arose because of the accused's observations. both by 
sight and hearing, and because of the conversation between 
Sergeant Minh and the accused. The prosecution contends thia 
time of awareness on the part of the accused was at least at 
enme time between 0930-1030 kours, 16 March 1968, if  not 
earlier. The contention is further made that the accused, as 
Company Commander, had a continuing duty to control the 
activities of his subordinates where auch activities were being 
carried out 88 part of an assigned military mission, and this be. 
came particularly true when he became aware that the military 
duties were being carried out by his men in an unlawful man. 
ner. The prosecution contends that Captain Medina. after be. 
coming aware of the hll ing of noncombatants by his troops, 
declined to exercise his commend responsibility by not taking 
necessary and reasonable steps to cause his t rwps  to cease the 
killing of noncombatants. It is further contended by the prose. 
cution that after the accused became aware of these acts of his 
subordinates and before he issued an order to cease fire, that  a 
number of unidentified Vietnamese civilians were killed by his 
troops. The contention is made that Captain Medina did not 
issue a cease fire order until late in the morning and that when 
a cease fire order was in fact ~ v e n .  that the troops did cease 
their fire. It is the prosecution's contention that the accused 
was capable of controlling his troops throughout the opera. 
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tione, but that once learning he had lost control of his unit. he 
declined to regain control for a substantial period of time 
during which the deaths of unidentified Vietnamese civilians 
occurred. It ib finally the prosecution's contention that as a 
commander the accused, after actual awareness, had a duty tc 
interfere (and) he may be held personally responsible because 
his unlawful inaction w m  the proximate cause of unlawful 
homicides by hismen. 

B. For the Defense: 

Contrary to the theory of the prosecution, the defense alleges 
that Captain Medina never became aware of the misconduct of 
his men until t w  late and immediately upon suspecting that his 
orders were being misunderstwd and improper act8 occurring. 
he ordered his men to cease fire. The accused contends that 
even though he was on the ground he stayed with his command 
post west of the village for tactical reasons and never saw any 
evidence of suspicious or unnecessary deaths until immediately 
prior to the cease fire order. He contends that he was aware of 
an anillery prep and double coverage of helicopter gunships, 
and that i t  wae likely that mme noncombatants might be killed 
by such protective fires. He believed that noncombatants, and 
particularly the women and children, would not be in the 
village on that particular morning. He contends that though he 
saw B few bodies near the vicinity of the village of My Lai (4), 
he believed these to be the results of the artillery and gunship 
fire. The accused contends that though be became aware that 
his trwpe were out of control. by the time of this awarenes, 
the deaths had all occurred and it was t w  late to prevent what 
had occurred; but as soon as he became aware he did issue B 

cease fire order. He asserts that though there was -me degree 
of volume of fire throughout the morning, he was aware that 
his men were under orders to kill the livestock in My Lai (4) and 
m the initial stages of the operation his men were advancing to. 
ward and through what he believed tc be an area heavily in- 
fested with a welbamed enemy and his men were laymg down 
a suppressive fire. 

34 



19821 

THE MILITARY DEATH PENALTY AM) THE 
CONSTITUTION 

THERE IS LIFE AFTER FC"' 

By Captain Michael E. Pfau" 
and Captain Eugene R. Milhizer" ' 

I. INTRODUCTION 
In the landmark deciaion of Furman u. Georgia,' the Supreme Court 1s. 

sued a sweepingper curtom order that "the imposition and carrying out 
of the death penalty in [the cases under rev~ew] eonshtute cruel and un. 
usual punishment in violation of the Eighth and Fourteenth Amend. 
ments "' Although two-thirds of the states enacted new death penalty 
statutes within four years of that decision,' Congress has not mended  
the pertinent provisions of the Cniform Code of Military Justice 
(U.C.M.J.) in the more than ten years which have passed Since Fur- 

* The opinions and C O ~ C ~ Y J I O ~ J  expressed m thli article are those of the authors and da 
not necessarily reprenanf the Y L ~ W  of The Judge Advocate Generays School. the Depart- 
mentof rhei\rmy.ar any other gaiernmenfalagency 

* '  Judge Advocate General J Corps, United States Army Asrlgned to the Government 
Appellate Divieion ti S Arm) Legal Seruear Agency FaUr Church. Vvginia, since Jan- 
Y W  1380 CPT Pfau is asmgned BS Gorernmenf Appellate Coweel  in Unbted Stole8 I 
Mat thou  B A .bumma mmmn lavda PhiBitaKappo.Palitica1 % m e ,  1076, Univerbity 
of Cinevlnati, J D , 1073. Baston College, LLhl Candidate. 1981-Preaenf, Georgetown 
Umversity Completed the 91it Judge Advocate Officer Banc Course 1070 Nlember af 
rho  Barr of the Tax Court of the United S t a t e  the Supreme Court of Cannectmr, the 
C o r n  af Mhtary  Appesli and the A m y  Cowf a i  Mliitary Review Captam Pfau 10 c o  
author ai Eiiectice &le o i  For /a i ru ie i  Adjudged m Capatof Cases Rrcrzring Pay on 
DrathRoii,The ArmyLawyer.Feb 1083.st27.sndauthorafThi TrvrhfulThief.lTna1 
CoundForm No 41Nau 10821 
'" Judge Advaate General I Corps. United State3 .Amy A s s w e d  fa the Gaverdment 

Appellate Division U S  Army Leea1 Serusei  Agency Falls Church. 

Motlhrm B A ,  with h u h  distmction, Political bience. 1916, tin1 
J D , 1973. Univeraty of Michigan Completed the 02d Judge Ad 
Course, 1380 Member of the  Bars of the Tnmd States Court  of Clams the United Stater 

e Eaafem Diitiiei of Y l c h w n .  the Supreme Court of hllchigan. the 
fMl l ta r )  Appeals,andtheUnitedStatesArmyCavrtafM?htag Re- 
r 18 ca-author of Efiectne Dale oiFarfeituirr m Capiral Cares Ra- 

ceiuing Pay m Deolh Roe The Army Lsayer Feb 1983. a t  27, and author ofEfiecliie 
Proisiufian Fol ior ing App~llntr Reurrsol Puffing h r l h  znfo the Second Bits of the Ap. 
pls.IITrialCounselFarvmSo 41Apr 19821 
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man.' The United States Army Court of Military Revtew ended the un- 
certainty with respect to the constitutionality of the military death 
penalty when it ruled that the imposition of the death penalty for pre. 
meditated murder does not violate the Eighth Amendment ' prohibition 
against cmel and unu~ual  punishment.*In this art&, the authors con. 
clude that the military capital sentencing system fully comport8 with 
the concerns enunciated in Furman and its progeny and that the Imposi. 
tion of the death penalty for premeditated murder does not violate the 
Eighth Amendment.e 

11. PROCEDURAL AND SUBSTANTIVE 
REQUIREMENTS ESTABLISHED BY FURMAN 

Prior to Furman, the few Supreme Court decmions construing the 
Eighth Amendment's cruel and unusual punishments clause interpreted 
that provision as a limitation upon the method of execution ID or upan 
the proportionality of the sentence and the offense.'z Wxh Furman. 

3 Death II ewrenrly an authorved p u t h m e n t  under the following h t & s  of the  
U C M J 86 (desertion yl time of UBI), 90 lassaultmg or wafully dlaabeymg ~upernor 
commissioned officer ~n tunc af war), 94 lattempted mutmy mufmy, sedltlon fadwe to 
suppress or repon mmmy or sedrtml:  99 imrabehavhor Wore the enemy). 100 isubardl- 
mate compdh"g surrender). 101 Improper use of a eounterrgn) 106 (elplanage m rime of 
w r l .  113 misbehaviai of ion7me1 m rme of war). 118 ipremrdltated murder and felony 
murder), 12OIrapl Theeovrrsafmihtarsrevierforboththo ArmylUnrted Sfatesv Mat. 

J 501. 615, 519 LAC h l 8  1 (en bane). mondoioi) O P P P ~ I  docketed .  13 M J 
198211 and the Ar Farce (cmted Statel Y MeReynalds. 9 MJ 881 

198011 have held that the pmv1sm in Arflcle 120. U C M J whwh authornap 
the death penalty far the offenee of w e .  has been effectively mvahdated by the Supreme 
rowt'sdecisianInCakerv Gmrgla 433 U S  684 119771 

*During the precedmg years, "lbltaff iudga advocates adursed mmenmg suthontlea not 
to refer cemm offenses a6 capital. commentston ssaerted thst  v ~ d a ~ m a  of the Umform 
Code of M l t a r y  Justrce that  are pvnishsble by the death penalty no-, fall and mposht~on 
of capital punishmenr purmant to any of them 18 YnCOnslltutiOnail, and a dlilnaiy COWL af 
review abseried that  f i r m a n  'raise8 doubts BS V, the validity af mpaslng the death e n  
fence under m y  ~ m m a t m ~ e ~ . " '  Enghah, The Can~f i lu l io r~ i l~ ly  of the Caurt.Moilinl 
Death Smlmir. 21 A F L Rev 552 I19791 Ifoatnotes omittedl. bee also Ruinlburg. The 
U I X A  Death Penally A Conatilutional Asaisanont, 13  "he Advrrste 74 118811. 
Trogolo,CopilolPunrahmlnf Wder fha LrC.MJAfarFuiiimm 16A F L  Rer 86119741 
' US. Cansf amend VIU 
lUnnedStatesv Matthewa.supmnote 6 
-This article focuse. upon the praeedwal p r ~ m t m a  m the mlhrary capital aentencmg 

system and the cmsfitutmnahty of the death sentence far premeditated murder The 
question of whether thre penalti may conatitvtlanslly be mpoied for the ofher offenses for 
w h h  i t  rs authorme3 under h e  U m f o m  Cadeof lilrbbr). Jmree  lmnote  5a~p.pm)>s out. 
side the scape of tha aTtB1e Thus, the authors exprese no opinmn 88 to "[wlherher the Su. 
prime Cowt would uphold m mandatory death pemlty ~n wartime. based upon mll~taary ex,. 
ggncyarsomeatherapecra1luswflcatlon"UnlredStatelr Mstthews 1351 J af525n 16 
m e  e # ,  U C M J srt 106 (mandatory death penalty for wartme &mg). w e  p n r m l i  

ee InreKemmler, 136U S 436.l1890):Rllkeraanr Utah, 99u S 13011879) 
rblHarry1Y hwmmn.431US 633119721 

p v Dulles. 356 LT S 86 (19581. \Yema v 
- e m o m  144 U S  323, 339-41, 370.71, 
ssenimgl, see d m  Robmaan j, Cshfarnla, 

370US 660119621 
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however, the Court initiated a new doctnnal concern for the procedures 
used in adjudging the death penalty L1 Although the five members of the 
Furmon majority did not join in a single rationale. three of the justices 
concluded that the Eighth Amendment prohibits impasition of the death 
penalty under statutes which confer unlimited discretion upon sentenc- 
mg authonties in capital cases or under which the death penalty is rarely 
imposed.'" In assessing the constitutionality of the capital sentencing 
systems which were enacted after Furman, the Supreme Court has fa- 
cused upon the provisions for consideration of evidence in extenuation 
and mitigation. in aggravation, and for appellate review of death  en. 
tences. Each of these aspects of the military capital sentencing syetem 
sstmfies the concerns enunciated inFurmon and its progency." 

A .  EXTENUATION A N D  MITIGATION 
The Supreme Court has instructed that "the Eighth and Fourteenth 

Amendments require that the senteneer . . . not be precluded from can. 
sidenng, m a mitLgoting factor, any nspect of a defendant's character or 
record and any of the circumstances of the offense that the defendant 
proffers 88 a basis for B sentence less than death." IE The Supreme Court 
has mandated that the sentencing bady be free to assign "independent 
mitigating weight" to matters offered by a capital accused The Su- 
preme Court has never demanded that state legislatures interfere with 
the traditional role of "the jury ta diepense mercy on the basis of factors 
t w  intangible to write into a statute." 

" L e  ~enemiiy Radm. Crud and L'nuuaiFznuhmon! ondRaapscr foiPersons.  Super 
Dueprocees ofDroth, 53s Csl L.Rev 1143(19801,sraoiea C S Canst. Amend.XV 

" S e e  Furman I Gwrgla, 408 U.S at  217 (Douglas J eoneurnng), Id at 309-10 
(Stewsrt. J , eoncwnng), id st 313 (Whne. J.. eoncurmgl The two r e m s h g  members of 
the msimty  reasoned that capits1 puniehmentprr m v~olatea the Elghfh Amendment Id 
at 257 ( @ r e m .  J , concurnngl, id at 368 Marshall. J , eancurvlgl  l h s  I s t m  YLBW WBB 
mhsequently rejected by B msimty  of the Supreme Court m Gregg v Gearma, svpm note 

and aecompanymg text) m ~ W O  CWB F m t ,  8; akeady no& fh. C o u f  d e d  rhaitha 
Eighth Amendment proiubite mwasifiiin of the death penalty for the offense of rape See 
Cokir Y Gearma. ~ v p m  note 6 AddXionaIly. the Court held that Bs death penalty could 
not be imposed upon B nontnggermm felony murderer who L d  not kill. attempt to kill, or 
vltend to iull L e  Bnmund I Flonds. 102 S C t  3368(19821 Thee decalone only mdumf- 
IY afleet the Court'a view of the o r m e d u d  B P ~ O  a1 B eaoitd aentencma livsfem and a 
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The Eighth Amendment does not require that a capital sentencing 
statute either provide an illustrative list of matters in extenuation and 
mitigation or assign relative weight to such matters." Certain capital 
sentencing statutes, which have been found to be constitutional by the 
Supreme Court, do provide an illustrative listing of extenuating and 
mitigating circumstanees.le Conversely, other capital sentencing stat. 
Utes, which specify no mitigating or extenuating circumstances, have 
likewise been approved by the Supreme Court Thus, while some statu. 
tory guidance regarding extenuating and mitigating circumstances will 
be constitutionally tolerated, Furmon and its progeny require that a 
capital accused not be precluded from presenting any relevant matters 
in this regard As the "centrist plurality" 12 noted in their favorable re- 
view of the Georgia statute, "it 18 preferable not to impose restrictions 
[as to the presentation of evidence in extenuation and mitigation]. We 
think it desirable for the p r y  to  have as much information before it as 
possible when I t  makes the sentencing decision." *' 

The military capital sentencing procedures fully satisfy the constitu. 
tianal requirementa for the presentation of matters in extenuation and 
mitigation First. paragraph 7% of the Manual for Caurts.Martial I* 

authorizes an accused to place before the members any relevant mitigat. 
ing circumstances to  insure particularized consideration before death 

'I G r e w  !, Geore~a,supm note 3,  Bell 1 Ohia. ~ v p m  note 15 Lackett Y Ohia supm note 

stances) 
s' lackelf  Y Ohlo. 438 U S at 604 n 12 lapinron af Burger, C J accord Eddingi Y OMS- 

hama. u p r a  nata 15, see J u n k  v Texsa 428 U S  at 276 lapman of Stersrf. Powell, and 
Stevens, J J 

(* Juarlces Stewart Poaall. and Steiena have been referred t o  8s the "centnbr plurslty" 
oftheSvprame Cautmcap~raleabes.  for theiropinians typically fallbetwarn theapparmg 
psitiam eBpaused by Justices Brennan and Marahall. on the one hand Ithe mpositmn a1 
capital punohmenf 16 unemstitufimalper 6 0  larr iupm note 13)) and Juabcr Rhenqmst. 
on the other (the m p ~ m i i ~ n  of cap>-I punirhmeni ~equires feu If my. additrand safe- 
gusrdi t o  sataf) the Constitution last Fvrman > Georgia, 408 U S st  465-70 IRhenquaf 
J , dasentmsll 

Gregg Y Georpa.  420 C S st 204 lopinion of Stewart, Paaell and Stevens. J J ! 

M%""dl 
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can be imposed.s5 Second, the military judge must instruct the members 
to consider that evidence in their deliberations on sentencing." Finally, 
the court members are permitted to assign "independent mitigating 
weight" to d l  such matters presented by the defense.*' Because the court 
members are free to aseign independent weight to evidence introduced 
by the accused, the spirit and the letter of the Supreme Court's guidance 
in thia regard are fully satkfied. The Supreme Court requires that the 
defense be free to  present any relevant aspect of a defendant's character 
or record and any relevant circumstances of the offense in extenuation 
and mitigation in a capital case The military capital sentencing p rom 
dures repase this flexibility in a military accused who is facing a sen. 
tence todeath. 

B. AGGRAVATION 
A piurality of the Supreme Court has candidly recognized that "Itbere 

is no perfect procedure for deciding in which cases Government author. 
ity should be used to impose death." ld Perhaps the range of constitu- 
tionally acceptable divergence 18 most apparent in the Supreme Court's 
decisions regarding the statutory treatment of aggravating circum- 
stances. Various states have codified a spectrum of statutory aggravat- 
ing factors which may validly serve as abasia far the death sentence. 
These states have alw enacted contrasting procedures for the appiica. 
tion of aggravating factars to B specific capital defendant In analyzing 
the Supreme Court decisions whch have interpreted these statutes, the 
authors find it clear that the military capital sentencing procedures re- 
garding aggravation are constitutional with respect to both the pro. 
cedural aspect of "guidance"and the substantive aspect of 'harrowing." 
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A recurring theme found throughout the post.Furmn decisions of the 
Supreme Court is that the statutory aggravating circumstances of n 
capital murder must be proceduraliy applied at trial in a manner which 
focuses and guides sentencing discretimaeThe Supreme Court hss never 
interpreted the Eighth or Fourteenth Amendments. however, to require 
that the statutnry aggravating circumstances of a capital murder be in. 
trcduced or found a t  any particular stage of a capitel trial." Of the 
trilogy of Eighth Amendment cases which first won Supreme Court a p  
proval after Furman, two decisions, Gregg u. Deorgu,'> andProffilt v .  
Florida," addressed state statutes which provide a listing of aggravating 
circumstances to be applied. as appropriate. during the sentencing stage 
of a capital trial. The Texas statute, which WBS upheld as constitutional 
in Jurek u. Texas,'* requires instead that the aggravating nature of a 
capital defendant'8 murder be proven during the findings stage of trial. 
As the "centrist plurality" stated 

While Texas has not adopted a list of statutory aggravating cu. 
cumstances the exlstence of which can justify the imposition of 
a death penalty as have Georgia and Florida, ita action in nar. 
rowing the categories of murders for which death sentences 
may ever by imposed serves much the same purpose." 

Article 118. U.C.M.J. likewise narrows the categories of murders for 
which death sentences may be imposed: 

Any person subject to this chapter who, without justification or 
excuse, unlawfully kills a human being, when he- 
(1) has a premeditated design to kill; 
(2) intends to kill or inflict great bodily harm; 
(3) is engaged in an act which IS inherently dangerous to 

others and evinces a wanton disregard of human life; or 
(4) is engaged in the perpetration or attempted perpetration of 

burglary, d o m y ,  rape, r o b t e n ,  or aggravated arson; 
is guilty of murder, and shall suffer such puniihment ss a 
courtmartial may direct, except that If found guilty under 
clause (1) or (4). he shall suffer death or imprisonment for life 
a8 a courtmartial may direct. 

"Legmemlly Jurekv. TPXIYI. 428U S at268-11 214(opuuonofS~ewart,Po.eU,md 
S t e v m i ,  J.J.): Proffitt Y Florida. 428 U S .  st  251-53 $pinron of Stearsrt. PaweU, ad 
SLBYem, J.J ), Gregg v Georgia, 428 U S  at 191-96,191-98 lopmion o t  Stewart. Powell, 
and Stwens, J J 1 
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A military accused may be sentenced to death only if twethirds of the 
court members find him guilty beyond a reasonable doubt of an offense 
listed in either subsection (1) or (4) above. and if the members then 
vnanimoudy determine that the accused should be sentenced to death." 
This procedure, like that contained in the Texas statute, "requires the 
sentencing authority to focus on the particularized nature of the 
c n r ~ e . ' ' ~ ~  As the Army Court of Military Review has observed, "[tbese 
procedural safeguards are virtually identical to the Texas procedure" 
which passed constitutional muster in Jurek. I' 

A second recurring theme found throughout the post.Furmnn de& 
sions of the Supreme Court is that the statutory aggravating circum. 
stance8 of a capital murder must s e n e  to narrow, in a principled 
fashion, the class of murderers who are subject to the death penalty.'' 
The Supreme Court has permitted the statutory aggravating circum. 
stance to be provided either by narrow legislative definitions of capital 
offenses or by narrow judicial apphcation of otherwise broad statutory 
definitions In either case, the aggravating circumstance must circum- 
scribe the broad category of all murders in a principled manner which 
distinguishes those murders which are death-deserving from those 
which are not 

As noted, the Supreme Court has not required that this narrowing be 
achieved by a definitive listing of aggravating cmmstances in a capital 
sentencing statute." Although there is some similarity between the stat. 
utory aggravating factors utilized in different jurisdictions, the capital 
sentencing statutes approved by the Supreme Court have included e g  
gravating factors which contemplate a great variety of murders." 
Where B jurishctian intends to rely solely upon the aggravating circum. 
stances as set out in the statute, however, the Supreme Court has em. 
phasued that "[plart of a State's responsibility is to dejine the crimes for 
which death may be the sentence in a way that obviate 'standardless 
discretion.''' ( I  

I11 'l(apuuonofStewart.PoweU.andStwsn., J J I  

G d f r e y v  Georgla.44eC.S 420,428I19801Iopm~onof Stewsrt, J 1,quatingOreggv. 
Georma. 428 US at 198 n 47 loomion of Steiusrt. P a d l  and Btevma. J J I lrmahaaia 
.UPPl;edI 
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The Eighth Amendment concern with "narrowing" does not focus ex- 
ciumvely upon the aggravating circumstances of a capital murder as de- 
fined by the statute The Supreme Court instead has consistently 
examined the statutory aggravating cmmstances af a capital murder 
as construed by the atate appellate c~urtB. '~  Where facially broad atatu- 
tary aggravating factors have teen interpreted in a sufficiently nmrow 
manner, capital convictions have been upheld." Where facially broad 
statutory aggravating factors have been interpreted with insufficient 
narrowing, capital convictions have teen overturned." Analogouely. 
where facially restrictive and mflexible statutory cntena have been in. 
terpreted in a sufficiently broad manner, capital convictions have been 
upheld.'l 

Although the phrase "great risk of death to more than one person." a 
statutory aggravating circumstance found in the Georgia statute, 
"might be susceptible of an overly broad interpretation," (' the Supreme 
Court has upheld this provision agamst the constitutional attack that it 
inadequately narrowed the class of capital murders where the Georgia 
appellate courts had interpreted the provamn in B sufficiently con. 
atricted menner" The narrow interpretation of a sim>lar statutory 
provision by the Florida appellate courts was likewise mewed by the Su. 

**See, e g Gadfrey v Georgla. wpm note 41. Proffrtf Y Flonds. 428 U S  at 255-66 
(opmon a i  Stewart, PareU. and Stevens. J J 1, Gregg v Georpa, 428 U S  &t 2W-03 
loplnion of Stewart  Powell. and Stevens. S J I 

Proffirtv Florida supra nore 19, Greggu.Georgla,svpm note3 
"See Gcdfreyi Georgia,supia note41 
< , S e e  Jureki Texaa.suora note 20 The ~enfenclni autharitYmuit b oarmittedmocan- 

"Ga CodeAnn 6 27-2534 l lbX3) lSu~~ 1975) 
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preme Court as being of CNCA significance to its decision that the 
Florida statute was constitutional as applied 

Both the Florida and Georgia capital sentencing statutes provide that 
a murder is deathdeservmg if it was "perpetrated by one a h a  mam. 
festlal exceptional depravity" or exhibits "depravity of mind " 'I The 
Florida Supreme Court interpreted this factor as reaching only "the can- 
scienceless or pitiless crime which is unnecessarily torturous to the vk. 
tim " 'I The "centrist plurality" of the United States Supreme Court held 
that such m interpretation, when faithfully applied by the state appel. 
late courts, satisfies the constitutional requirements for narrowmg.s3 

The United States Supreme Court addressed the constitutionality of a 
Georgia Statutory aggravating factor (whether the murder was "outra. 
geously or wantonly vile, hornble, and inhuman"La' as applied to a case 
concerning multiple shotgun murders. Four pstices found that an overly 
broad interpretation of the statutory aggravating circumstance was pro- 
vided to the jury and that this unconstitutionally broad mterpretatmn 
was '"in na way cured" by the state supreme courtl~ unprinmpled af. 
firmance of that case on appeal.>' Contrary to the history of narrow state 
appellate interpretation of the statutory aggravating circumstance a t  is. 
sue in this case, three justices found that the appellate application the 
statutory aggravating factor constituted no more than the establish. 
ment of a conclusary "catch-ali" device and thus created a substantial 
risk of arbitrary or capricious sentencing.bn The coupling of a potentially 
broad statutory aggravating circumstance and an unprincipled appellate 
apphcation of that statutory aggravating circumstance resulted in insuf- 
ficient narrowing to permit the affirmance of the adjudged sentence to 
death."' 

'* Proffltt 5, Flanda, 428 US at 255 lopuuon of Stewart, Powell, and Steiens. J J 1 (re. 
fDmng Lo State Y .  D u m  283 So 2d 1 lFls 19131. the Court concluded that the Florida Su. 
p r m e  Court interprets t h i  and other mtuto iy  aggravatmg crrcmstanees I" a ~ m s f i f ~ .  
tionally "amow mame,1 

'*S&eFla Stat Ann 5 921 141(3xh)lSupp 1916-19771 
" S o r  Ga cad* AM 5 27-2634 l(bX7)(Supp 1976) 
"Sstateu Ouon.283So 2 d a t 9  
"Prafflttv Florids,428US,af255(opmionofSte~an,Pawell andSterens.J .I) 
'' Ga Cwlr Ann 8 27-2534 libX7) ISupp 19751 

Gaifrey Y GeorLna 446 U S  st 428-29 l o ~ m o n  of Stewart J I Juatices Brennsn and 

" I d  af428-33(opmionaiSteaan, J )  
*'The Army C a m  af hhhtsry Review hkeriae recagnved the mpartanes of appellste 

FmaUv, the Supreme Cowl has held thst state coum may defme or redefine 
statutory cnlena which me facially IM VSDP 01 vldefmrte Camderms the 

'harrawing'mi~api"ronm UnitedStateav Matthews.supra nate5. whennslaled 
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or 
that the courts narrowly appiy othenvise broad statutory definitions of 
capital crimes,"# the Supreme Court has established that the statutory 
aggravating circumstance must narrow the broad category of all 
murders in a principled manner which distinguishes those murders 
which are death.deserving from those murders which are not. Quite ob- 
viously, the Constitution would not permit statutory or appellate nar- 
rowing of capital offenses for impermissible reasons.M Just as obviously, 
an unprincipled and arbitrary statutory or appellate narrowing of cap]. 
tsl offenses would do littie to reflect "the evoiving standards of decency 
that mark the progress of a maturing society."" Rather, the Eighth and 
Fourteenth Amendments require narrowing the clasa of capital offenses 
to those crimes which are deathdeserving and excluding those cnmes 
for which death would be a cruel and unusual punishment In this way, 
sentencing discretion can be "suitably directed and limited 80 as to mini. 
mize the risk of wholly arbitrary and capricious action '' 'I 

This substantive concept of principled narrowing, as compared to the 
procedural aspects of its application, is firmly roated m traditional 
Eighth Amendment analysis. By limiting in a principled fmhion the 
class of offenders who face death, legislatures and courts can minimize 
the risk that capital punishment w i l  be imposed upon an Individual in 
such a way as to offend " 'the dignity of man,' which is the basic concept 
underlying the Eighth Amendment.'" IJ By filtenng out those offenders 

In requiring either that a statute narrowly define capital crunes 

Gporgla statute. whxh permrtd B death sentence npon B fmdmg that the offense 
was ''ovfrageovriy 01 aantonly rde. horrible and inhuman "the Cowt f o n d  that 
t h ~ a  crlfonon, as mterprered by the Georgia Supreme C a w  was df i e i en t ly  we- 
else IO preclude arbitrary death sentences &egg Y Georgn, ~ u p m  Houevar, 
fow years later the Supreme Court struck dawn the Geargla Supreme Coun'a BP. 
pheslion of the m e  standard 89 tw broad. but did not mrabdste the Georoa 
statutory procedweitrlf  G o d i r e  L Gsaigr, 446r  S 420, IOOS Ct 1159,64 
L Ed 2d 398 11930) The Supreme Court twk B iimilar appcaseh with regard ta 
the vagueness of the agwavatmg and miugatmg factors m the Ronda StmteB, 
re1-g on the Flarrds Supreme eowt to apply them rananally and conaiitently 
Proifzit o Piondo. ~ u p r a .  428 S a t  255-56. 96 S Ct st 2968 On the other 
hand. the Supreme Court has construed the faculls restrictive sentencing e m e m  
of Texas VI B manner broad enough to comport uith ~ ~ n ~ t i f ~ t i o n d  reqwrements 
Jursho Tezeiaa.auprn.428US s t272-73 .96s  Ct at2956-57 

UmfedStatesv Mstthews. 13M J at629ifoofnoteomrltedd) 

Garma. 428 U.S at  196" 41 iopmon of Stewart, Powell and Steven8 J J I 

ty 8 narrow spphcafion t o  B p ~ h t i c a h  vnpopdsrmnarify would vialate the Canstnution) 

Godfrey v Gargis,  446 U S  a t  426 iopinmn af Stewart. J 1. mleg Gregg v 

Cf Furman Y Georgia. 406 U S  81 240-56 (Douglas. J cantmring) ithe death penal- 

*I Trap v D d e s  356 U S  81 101 lapmian af "wren, C J I. 
'I Gregg v Georgia 4 2 6 U  S 81 189 lapman of Stewart Powell. and Stevena. J J I 
.'Orsggv Georgla.428US st173(opi"i~"afStewart,PoweU,sndStevens.J J ! , q ~ a t -  

zmg n a p  V. DuUes. 356 U S  at 100 iopmon af Warren, C J.1, eee Fvrman v G a r m a ,  408 
U S  at 270iBrennan J , c m c m m e I  
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for whom a capital sentence wouid be inappropriate, the risk is mini. 
mized that the "imposition [of death] would . .be the pointless and 
needless extinction of life with only marginal contributions to any dis- 
cernible social or public purposes." In short, the death penalty may be 
imposed only upon a class of offenses which are narrowly defined by 
principled criteria. "[Tlhe sanction [of death] . . . cannot be [imposed in a 
manner which ie] so tatally without penalogical justification that it re. 
sulk in the gratuitous infliction of suffering." *' 
The Supreme Court has comistently recognized that the "death penal. 

ty . . serve[s] two principal social purposes: retribution and deterrence 
of capital crimes by prospectwe offenders." rp "Unless the death penal- 
ty . .[as] applied. . .measurably contributes to one or b t h  of these 
goals," a' its application is unconstitutionally broad and thus contrary to 
the Eighth Amendment. Where one or both of these goals are measup. 
ably served by the death penalty 8s applied, its infliction has therefore 
been sufficiently narrowed upon a principled basis and consequently SUP 
vives constitutional scrutiny." 

The retributive aspect of capital punishment has long been recognized. 
Capital punishment is, in part, "an expression of society's moral outrage 
at particularly offensive conduct." Is Although "[rletribution is no longer 
the dominant objective of criminal law," It is not impermissible for so. 
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ciety to "eneurie] that the cnmmal gets his just deserts " Retrihution is 
thus not "a forbidden objective nor one inconriatent with our respect for 
the dignity of man." '* Rather, "the decision that capital punishment 
may be the appropriate sanction in extreme cases 1s an expression of the 
community's belief that certain crimes are themselves BO grievous an af- 
front to humanity that the  only adequate response may be the penalty of 
death."" Accordingly, as long as capital punishment is reserved for a 
narrow class of offenses toward which society feels particular outrage 
and therefore IS measurably serdng retribution. the substantive campo- 
nent embodied in aggravating criteria will be constitutionally applied 
upon a principled basis." 

Unlike retribution, the deterrent effect of capital punishment has 
been a subject of great debate.'' The Supreme Court has ahserved that 
the "value of capital punishment as a deterrent of crime is a complex fac. 
tual issue the resolution af which properly rests with the legislatures, 
which can evaluate the results of ststistical studies in terms of their own 
local conditions and with flexibility of approach which is not available to 
the courts." lo As the Supreme Court has stated, the post-Furman appli. 
cations of statutory aggravating circumstances reflect in part "a respon. 
sible effort to define those climes and those criminals for which capital 
punishment is most probably an effective deterrent."" Accordmgiy, BS 

long as capital punishment IS reserved for a narrow class of offenses 
which may be prevented by imposition of the death penalty and there- 
fore is measurably serving deterrence, the substantive component em. 
bodied In aggravating cliteria will be constitutionally applied upon a 
principled basis.'d 

The statutory aggravating circumstance far murder m Article 118(1) 
of the U.C.M J.-premeditation-is sufficiently narrow upon a prin. 
cipled basis to measurably serve the substantive social purposes of re t i .  
bution and deterrence and. therefore, constitutional an its face. A s s m  
ing. arguendo, that this statutory category of capital murder 1s overly 
broad 88 drafted, "premeditation" may be more narrowly applied in B 
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principled m m m r  by military appellate courts to satisfy these same con- 
stitutional concerns. 

The Supreme Court has indicated that a class of "carefully contem. 
plated murders, such as murders for hire," Is represents sufficient statu. 
tory narrowing to aatisfy Furmon Other "calculated murders, . , . in .  
clud[ingl the use of bombs or other means of indiscriminate killings, lBnl 
the extortion murder of hostages or kidnap victims, and the execution. 
style killing of B witness to a crime'' may also serve as an adequate 
statutory basis for principled narrowing. On the other hand, the Su. 
preme Court has assumed "that there are murderers, such as those who 
act in passion, for whom the threat of death has little or no deterrent ef. 
fect."'' Likewise, the Court has been "quite unconvinced . . t ha t  the 
threat that the death penalty will be imposed for murder will measura. 
bly deter one who does not kill and has no intention or purpose that life 
Hill be taken"; Is and, the Court has also concluded that the death penal. 
ty  for such murders "does not measurably contribute to the retributive 
end of ensuring that the criminal gets his just deserts." 

Somewhere between these degrees of calculation-carefully contem. 
plated murders for hire versus murders in the heat of passion-lies the 
concept af "premeditation," the statutory aggravating circumstance con. 
tained in Article 118(1), U C.M.J. Whether '"premeditation" provides 
sufficient principled narrowing to satisfy constitutional requirements is 
a question which has yet to  be addressed by the Supreme Court." The 
criterion of "premeditation" measurably contributes to the social pur. 
pose8 of retribution and deterrence so as to provide sufficient, principled 
narrowing consistent with the requirements of Furman and its progeny. 

The historical development of capital punishment as a sanction for 
murder strongly suggeats that  the criterion of "premeditation" repre. 

" G r e g g v  Georgia 42SUS at18fi(oplruonofSt.ran.PowpU andStevens J J )  
Article 118(3), C:C M J whlch proserhs  those murders wdch mvolve ''in set vhlch 

IS vrherently dangerous tc others and evinces a wanton dmragard for h m a n  Lfe,''doPa not 
provide cspital D u s k m n t  as a mtenemg o p t m  Aecardingh st leaat wlth regard to 
tha  category of murders. the mhtary c ~ p i f s l  sentenem$ statue  L arguably more narmw 
than bath the Oeargla ~ts fnfe  IGs Code AM 5 27-2534 16x3) (SUPP 19751 Icspltel 
pmshmeni  autharlzed for m e  who, by hk act af murder m e d  robbery or hdnapphg 
'"kmmnglyereateda greatrkkofdearhtamore thananedermnmapubllCplscebymean; 
of a weapon or devlce whleh wovld normally be hazardous to the h v ~ e  af more than one per- 
mn")i and the Ronda iitstute Fk Stsf AM § 921 141(SXd) [SUPP 1976-1977) (capital 
p - b e n t  autharved far m e  who "knowmgly created a great risk of death tc many per. .... s , ,  
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Bents sufficient narrowing upon a principled basis to serve 89 a eonstltu. 
tionally permissible aggravatmg factor for the imposition of death. 'The 
imposition of the death penalty for the crime of murder has a long his. 
tory of acceptance both in the United States and in England." At com. 
man law, capital sentences were mandatorily imposed u p n  all convicted 
murderers." Although the mandatary death penaity contmued to  be 
used into the 20th century by most American states, the breadth of the 
common law rule wa8 diminiahed by the statutory narrowmg of the class 
of murderers who could receive a capital sentence. Capital pumshment 
waa an available sentencing option only for murder m the first degree; 
i .e . ,  murders which were willful, deliberate, and premeditated.'8 More 
recently, some courts and commentators have advocated that the con. 
cept of premeditation be even further constricted in order to 'limit the 
reach of the death penalty sanction " Is If the Eighth Amendment '"must 
draw its meaning from the evolving standards of decency that mark the 
progress of B maturing then the utilizatm of "p remedh  
tion" as the factor which distinguishes nonmandatory capital murders 
from less serious murders which are not death desening is more than 
merely consistent with traditional Eighth Amendment standards. In. 
deed, '"premeditation 18 the quintessential aggravating c n t e m n  far dis. 
tinguishing death-desening murders from all other forms of homicide.'' 

Furmnn and ite progeny do not signal a departure from this standard. 
In fact, none of the Supreme Court's post-Furman opmmons has expressly 
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sddresssd the adequacy of "premeditation" as a statutory aggravating 
factor for murder. In Jurek u. Teras, Proffitt u. Floridu, and Gregg u. 
Georgia,'' the Supreme Court reaffirmed the constitutionality of punish. 
ing wme murderers by death, In Woodeon u. North Carolina. and 
R o h r r s  (gtanklouq) u. Louisiono," the Supreme Court reasserted the 
constitutional disfavor of mandatorily punishing broad c l a w s  of mur. 
derers by death. In Enmund u. Floridu," the Supreme Court held that 
death was an unconstitutional punishment for a class of killers which in. 
cluded unintentional murderers. In Godfrey v .  Georgia." the Supreme 
Court held that a facially broad and vague category of murder must be 
applied in a principled manner to support a capital sentence imposed 
thereunder. Thus. the Supreme Court has left open the queation of 
whether the Constitution pennita nonmandatory capital sentencing for 
murder on the basis of premeditation. 

Likewise, the Supreme Court has yet to review B statute which in. 
eludes premeditation per 8e as a statutory aggravating factor for mur- 
der. Of the trilogy of cases which directly followed Forman, none in. 
volved state statutes which narrowed the class of murderers on the basis 
of premeditation alone. Gregg involved a statutory class of murderers 
which included all deliberate, intentional killings and felony murder,'. 
further narrowed by statutory aggravating circumstances not including 
premeditation."hffilt concerned a statutory classification of murder 
which included premeditated murder, felony murder, and death by the 
unlawful distribution of heroin:a further narrowed by statutory eggra- 
vating factors not including premeditation.'Jurek, the case which in- 
terprets a state statute most closely resembling Article 118, U.C.M.J.. 
addressed a statutory classification of murder which included inten. 
tional killings, killing BS a result of clearly dangerous acts, and felony 
murder,1m further narrowed by other statutory criteria not including 
premeditation."' None of the statutes later reviewed by the Supreme 
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Court narrowed the class of capital murders on the basis of premedita- 
tion.'" Although Mime members of the Supreme Court have, an one m a .  
sion. observed that the listing of five statutory aggravated intentional 
murders in the Louisiana statute lo' constituted "a different and some. 
what narrower definition" Io( of murder than did North Carolina's class 
of first degree murders. which includes any wllful. deliberate, and pre. 
meditated homicide and any felony murder.loS the Supreme Court has 
never heid that this "Mimewhet narrower definition" is constitutionally 
required. 

The constitutionality of Article 118, U C.M.J.. therefore. presents an 
issue of first impression: Does the quintessential statutory aggravat. 
mg factor, premeditation, provide sufficient narrowing upon a prim 
cipled basis of the class of capital murders BO as to satisfy Furmn? To 
answer this question, it must be determined whether punishing Mime 
murderers by death because they premeditated their crime measurably 
contributes to either retribution or deterrence."' Because both of these 
penological goals are measurably enhanced by making the death penalty 
available as a sentencing option for premeditated murdel: the military 
statutoly aggravating factor. on ita face, satisfies the constitutional re. 
quirement for principled narrowing. 

"'See Beck" Alabams. 447U.S 625i1980!.Eddvlgsv.Oklahoms.supmnatD 15,Lock. 
et[ v Ohm u p m  note 15. Roberts !Staulaua1 v Lamsma, dupm note 20. W d s o n  v 
NolthCBroiina.supmnotp2o 

jm Ls. Rev Stat Ann 5 14 30 (1974) 
 r rob en^ (Stmslauel v h u l a m a ,  428 U S  et 332 !opinion of Stewart, Powell and 

st even^. J J!!emphaaa supphedl 
" ' N C  Gen Stat I( 1 4 - 1 7 l C m  Supp 19761 
'~~m~lowe i federa leovtahav~rv ledrhat thofedera ld~afhpena l tya ta tuf~ ,18U.S  C 

5 1111, IS unconstitutional For aLstmgaftheaecases.aeo Urvted Stam? Mstthews 13 
M J at 5301123 Therefederaldecmons mtarpretmg thefederPleapltalsentanemgproee. 
durea are either ineonwfly decided or mappasite with reapel tc Alsicle 11W11. U C M J 
for at least the followmg f a u  ressana. Fmt .  the mlltary aycem, unWre i ts  federal c o n .  
terpart. prawde. far b h c a t e d  m a l  pmeedmgs and far the excluim of irielevant or ten- 
gentid sggrsvafmg evidence m capital cases See mpru note 25 b a d ,  United States Y 

Ksier ,  645 F 2d 467 (5th Cu 19771. the a d y  federal CB;* which prorides B d e m e d  maly- 
ale of Furman and i ts  progeny. mcorrectly eonelvded that p n m d f s t i o n  faL  to pmvide B 
s u f f m n t ,  pnncipled b a s s  for mrronng sg to aggravation. See notes 79-122.8opm and 
rnim and ~ecampanymg text  Thrrd, the federal cowti meonwly  dffiined to fvlfili thew 
appellate role of ematmmg the aggravstmg cntenon of "pr~medutsbod'm a mare narrow 
01 p ~ m c ~ p l d  m m i r .  i f  necessary See notes 38-169, aupm and nlm.  and secompanyin~ 
text Indeed, =me af the nmowmg cnterla wadable 10 mihrary appellate eo& are un. 
available t o  eivihan COWB See e # ,  "military nexusli notea 129-152, inim, and m o m .  
pmymg rext Furally. additional praeedursl protections afforded to 8 d r a r /  capital a e  
cuaed. whch are vnprgedented m c d m  jmadictmns. guarantee that L e  mpoeitm of 
the death penalty pusvanf to Anide 1W11, U C Y J 1s constitutional even m I- mpom 
tion pwbuant to 18 U S  C 5 1111 IS not L e  notel 247-304, inlm. and accampanylng 
text For theae reasons, federal eases mferpreting rho federal death wnalty statute are 
enher dlsfmgvmhabla or lncarretfly decided 

"'Enmvndv Flonda,supro note 14,Greggu G~lrga,supm note 3 
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The penolog~cal goal of retribution is measurably served by punishing 
premeditated murderers with death. "It IS fundamental that 'causmg 
harm intentionally must be pumshed more severely than causing the 
same harm mtentianally.' " A fortiori. one who premeditates a mur. 
der LS even more culpable than one who merely kills without premedita. 
tion The legal concept of premeditation requlres that the murderer con- 
ceive a conscious, specific intent to kill his victim at some time prior to 
the act which causes the victim's death.'" Although the length of time 
intervening the formation of the intent to kill and the doing of the act 
which results in death is immaterial, the law has long recognized that 
"it IS the fully formed purpose, not the time, which constitutes the 
higher degree" of murder If "capital punishment is [in part! an expree 
 ion of mciety's moral outrage at particularly offensive conduct," and 
if few crimes are as "grievous ~n affront to humanity [as 1s premeditated 
murder, then] the only adequate response [to such a crime] may be the 
penalty of death I' lxg  Because the imposition of capital punishment upon 
those who take human life with premeditation measurably cantnbutes 
to society's traditional expression of outrage against such crimes, Con- 
gress' limitation of the death penalty to this class of murderera satisfies 
the substantive concern of aggravation-principled narrowing. Premedi. 
tation IS, therefore, a constitunonally permissible aggravating factor 
upon B retributive basis. 

Perhaps even more compelling than the argument that punishing pre. 
meditated murder by death measurably serves the penolopcal goal of 
retribution, is the argument that punishing premeditated murder by 
death measurably serves the penolopcal goal of deterrence. The Su. 
preme Court has said 

[Ilt seems likely that "capital punishment can serve &s a deter- 
rent only when murder 1s the result of premeditation and de. 
liberation." Fisher L'. United States. 328 U.S. 463, 484 (1946) 
(Frankfurter. J., dissenting), for if a person does not intend 

"' Enrnund Y Flonda. 102 S Cr at  3377,quomg H Hart. Punrshment and Reaponsibil- 

'"Paragraph 197b. Manual. B ~ S  United States Y Jones, 26 C M.R 911, 915 (A F B R 
i ty 162l1968) 

, * i l l  .""", 
"'United Stater \, Goodman. I C M A  170 2 C hl R 76 l19521. ~ e e  Umtd States Y. 

Wdson. 8 C hl R 266. 263 (A B R 1951). r e u m r d  on other graunda, 2 C M A. 248. 8 
C M R 48 (19531 (premedsationmay ''mv01~e only aeconds" and may eampnse only "a 'mo. 
meDtorinsrantait ime'  ' ) , 8 e e a l m  UlvledStatasv Rsnaom, 4 C M A  195. 1 5 C M R  195 
(19541 Benchbook.supra nare26atpsra 3.8% 

'" Commonwealth > Scott. 284 Pa 159, 130 A 311 319 (1925). accord People Y Don- 
neUy,lSOCal 5 7 . 2 1 0 P  523l19221 Bufste Austlnv UnitedStates.supmnotD89 

"'Grrggr Georgm428US at183bpmonofStewari  PoweU,andStevens, J J l .  
' '  Enmund \ Flands. 102 S CT at 3317. qualing Oregg b G ~ i r g l a .  428 U S  sf 184 

(opinmn of Stewart Po*all. and Sievena. J d.1 
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that iife be taken or contemplate that lethal force wlll be em- 
ployed by others, the pssibiiity that the death penalty will be 
impased for \ICKIOUS murder will not '"enter rnto the cold cal- 
culus that precedes the decision to act."Giegg u. Georgia, [428 
U S  153, 1861.'" 

A closer relationship between an aggravating cvcumstance for the death 
pen& and a penological goal which justifies the availability of the 
death penalty can hardly be imagined. Indeed. many of the state statutes 
which have passed constitutional muster upon r e ~ e w  by the Supreme 
Court classify murder for pecuniary gain as a capital cnme, principally 
because such killings  re premeditated and might therefore be de. 
t e m d  Some other exampies of s t a tu to3  aggravating factors or CIT- 
cumstances which narrow the class of murders upon a deterrent baas  
( M ,  those murders which are premeditated or suggestive of premedita- 
tion. or s t  least those murden which are intentional or suggestive of in. 
tent) inciude murder by l rect ian or hire,"' intentional killings where 
the offender knowingly creates a great risk of death to more than one 
person,>" murder by one who has previously committed a capital or "io. 
lent felony,") and murder by a prisoner while attempting to escape ns or 
of a prison employee.lZD 

Because Congress has elected in Article 118(1), U C.M.J to provide 
capital punishment a8 a sentencing option far all murderers who pre- 
meditate and might therefore be deterred, instead of only some murder. 
e m  who premeditate and might therefore be deterred, the military cri- 
terion for narrowmg capital murder is even more principled, a t  least 
upon B deterrence rationale, than the arguably narrower criteria em. 
ployed by various states True. legislative debate and academic discus. 
sion may be generated as to the relative merits of a single incluaive stat. 
"tory criterion such as Article 118(1), 8s compared to the mmewhat 
more limited, but perhaps less principled, multiple criteria employed by 
various states m their Statutes Equally true, however. 18 that the statu. 
tory denomination of premeditation in Article l l S ( l ) ,  as an aggravating 
factor for capital murder. measurably contributes to the penological goal 
of deterrence. Premeditation is. therefore, a canstitutmnally permissible 
aggravating factor upon a deterrent basis 

"'Enmund Y Florida, 102 S Ct  af3377-78 
"'See, e 8 ,  Tex Penal Cad* 5 19 03(sx3l 119741 (mwder for remunerafmi. Fh Stat 

Am 5 921 14113x81 ISupp 1976-19771 (murder for pecunlary gam1 Ga Code A m  
5 27-2534 l(bW41(3upp 1975l(murderfarmonetary8ami 

"'Ga CodeAnn 5 27-2534 libx6J(Supp 19761 
"'Id a t $  27-2634 l@X31. Fia Stat  Am 5 775 082(3Xdi(Supp 1976-1977) 
"'Fls Sfst A m  5 776082(3xb!(Supp 1976-19771 
"'Ter PenslCode5 1903(sX4I(1974) 
'm Id at 5 19 03(aX5) 
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The statutory aggravating factor contained m Article 118(1). 
U.C M.J.-premeditation-narrows the classof murders for which death 
may be imposed in B pnneipled manner consistent with the historical de- 
velopment of Amencan law. An attack upon the military death penalty 
statute, therefore, must focus on whether "premeditation," although 
principled and narrow, is a sufficiently constrictive classification to sat. 
isfy Furman and its progeny. On the basis of its measurable contribution 
to deterrence and retribution. as discussed above, the authors submit 
that '"premeditation" is a sufficiently circumscribed, constitutionally 
acceptable criterion for narrowing the class of capital murders in a prin- 
cipled fashion. Assuming, arguendo. that the class of capital murders a8 
statutorily defined by Article 118(1) is t m  broad on its face to pass con- 
stitutional muster, the concept of premeditation can be further nar- 
rowed in a pnneipled manner by military appellate courts 80 a8 to satisfy 
the Eighth Amendment.L1' This more narrow application of premedita. 
tion may be achieved, for example, by utilizing any of the four following 
illustrative'sz bases: premeditation as applied to  murders which are es- 
pecially calculated and deliberate: premeditation as applied to murders 
which are especially serious and offensive because of an intense military 
nexus: premeditation as applied to murders which are espemally brutal, 
vile. heinous, and depraved, and premeditation as applied to  murders 
which are committed in the course of a rape. 

Premeditated murders which are especially calculated and deliberate 
are especially deserving of death.';' CourtsL" and commentatorP alike 
have traditionally recognized the enhanced culpability of premeditated 
murders who carefully contemplate their crimes, by suggesting that the 
premeditation instruction even to juries m capital ease8 include such 
phrases as a "second thought," B "turning over in the mind," or an 
"appreciable time.'' As previously noted, many of the post.Fwman statu. 
tory aggravating factors focus upon the parhcularly calculated nature of 
a premeditated murder (e.g., murder for pecuniary gmn and murder for 
hire)."' Clearly the penological goals of retribution and deterrence 
would be even more enhanced by making capital punishment available 
as a sentencing aphon ta those who murder after engagmg in an ex- 
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tended and calculated deliberation of thew crime L1l Such offenses are 
'"M grievous an affront to humanity that the only adequate response 
may be the penalty of death " For these reasons, extended calculation 
and deliberation may be used as a principled basis for construing Article 
118(1), U.C.M.J. in B more narrow manner, if necessary, to satisfy the 
requrementsoffirmon andits progeny 

Premeditated murders are especially deserving of death when, by virtue 
of the ipecial status of the perpetrator or the victim, or the special can. 
text of the crime, they are either so partaularly provocative of society's 
outrage or so particularly conducive to the goal of deterrence that 
"capital punishment may be the [only] appropriate sanction." Again 
with reference to the trilogy of Supreme Court cases which followed Fur- 
m m ,  the opinions Jurek. Proffitt, and Gregg,lao each addressed state 
statutes which, in part, utilized the status of the perpetrator, the status 
of the victim. or the context of the crime as a statutory aggravating cir- 
cumstance upon which to support a sentence to death. As to the of- 
fender's status, bath Georgia and Florida denommate murderers with 
prior capital convictions as a statutory aggravating circumstance: 
and, Florida also lists a8 a statutory aggravating areumstance that the 
murder was perpetrated by B life convict >** As to the victim's Ststus, 
both Georgia and Texas denominate the murder of police officers, priaon 
employees, and firemen in the performance of their duty as &.tutory 
aggravating circumstances, and. Georgia also lists a8 B statutory 
aggravating circumstance that the murder was perpetrated upon a 
present or former judicial officer. d i m t a r ,  or district attorney in the 
performance of his duty."' Fmaliy, as to the specific circumstances of 
the offense, Georgia, Florida, and Texas each list as a statutory 
aggravating factor that the murder was committed during an escape 

meditated murderel 

iopmionafSteuan.PoweU,andSteiens, J J1 

supra note 3 

' "Emund v Florida 102 S Ct at 3377, vrcord Gregs I Georgia. 426 U S  at 164 

'.'Gnggv Geargla.426US af164lopylionafSfe~art.Porell  andSteiens J J I  
'I* Jvek  \, Texaa. supm no t i  20, Piaffift Y Florida 8vprv note 18. Gregg, Georeia 

"'Ga Code Ann 5 27-2534 IlbXlIlSupp 19751 Fla Stat  Ann 921 14113XaIiSupp 

 la stat ~ r n  i 921 i4118nai i~upp 1876-19771 
'Is Ga Code Ann 5 27-2534 16x6) LSupp 19751, Tex Penal Code 5 19 031aXll 8. 161 

' *<De  Code Ann 5 27-2634 UbK5IlSupp 18751 

1976-19771 

11974) 
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from confinement or custady; >'' Georgia and Florida each list as a s t e  
tutory agpavating factor that the murder was committed with knowing 
nsk of death to many; lln and, Georgia lists as a statutory aggravating 
factor that the murder was committed in order to prevent an arreet.lS' 
Even a curwry review of these and other post.Fwmon capital sentenc. 
ing statutes reveals the significance which has been attached to the of. 
fender's and victim's status and to the aggravating context of the of. 
fense.13' Underscoring the impartance of status and context with respect 
to the principled narrowing of murder, B majority of the Supreme Court 
has consistently reserved judgment as to whether mandatory sentences 
may be imposed upon life convicts who intentionally kill."s 

Both Congress and military cau t s -mar td  have long reflected 
society's view that, because of the special status of servicemembers and 
the unique envimnment in which they work, otherwise tolerable behav. 
ior can become criminal when perpetrated by a servicemember in the 
military context. T h e  Supreme Court has recognized that the '"differ. 
ences . . . between the military community and the civilian commun. 
Ity . . . continue to the present day under the Uniform Code of Military 
Justice." m Thus, crimes such a8 disrespect and disobedience,"' 
although quite serious in the military context,"lhave no counterpart in 
civilian mie ty .  A servicemember's s t i tus  and the requirements of mili- 
tary se l l ice  likevnse elevate the mere failure of a citizen to go to the 
workplace to  a serious criminal offense."8 Indeed. the range of noncul. 
pable behavior which is transfamed into criminal offenses by varioue 
articles of the U.C.M.J."'manifestd the need to apply penal sanctions to  
military personnel distinct from the application of penal sanctions in ci. 
vilian gaciety."' 

"' Ga Code AM 5 27-2634CDX81 lSupp 18751: Ra Stat. AM. 5 821 14113Xn (Supp. 
1876-19771:Tex Pens1 Codel 18.03(aX41(18741 

"'Gs Code Am 5 27-2534.lCDX31(Supp 19751. Fla Stat. Am 5 921 141(3Wdl(Supp 
1978-19771. 

" 'Ga  C d e A m  5 27-2534 lCDNlO)(Supp 1875) 
"'See oiso Fbberts (Smslausl Y Lamrana. 8upm note 20 Note Diacrrl~on and the 

C o h s t i l U l i o M l r f y d l h ~ S ~ ~ D T ~ l h P ~ ~ l l y  SI . lY l IS ,  87Haw i Rev 169011874) 
'"'See Raberta Barry1 v Lousim. 431 U.8 81 635 n2,  637 " 6 ,  Wwdaon v Xonh 

Carolina. 426 U.S. at 267 n 7,282-83 n.25 (opmlon of Stewart. PowueU, snd Stevens J J ), 
Oregg Y Georgia 428 U 8. mt 186 (opmon of Stewart, PaweU, and Stevena, J J 1, see oiso 
United States v Matthew 13 M J. at 525 n.16 

"'Parkerv k v y . 4 1 7 U S  740,748(1874) 
"'U.CMJ &rts88-81. 
"'See J OBnen. A~1reatraeonArn~ncan~faryLaws82(1846) 
" ' U C M J  art 66,aeeUrntedStatesv D a v i n p a r t , 9 M J  364.3681CMA 19801 
"'Srr,eg.,U.CM.J arts 82 133and134 
"'Le generally Alley, The Overaana Commmderi  Power lo Reguinle Pnvofs Life. 37 

Mil.L Rev 57(1867l 
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Just as a soldier's status and environment may determine whether his 
otherwise innocuous behavior is cant an criminal. these m e  factarn may 
also serve to exacerbate the gravity of his crimes. Military courta have 
historically recognized the "special niche of infamy" reserved for those 
larcenies perpetrated by a servicemember against a fellow mldier in a 
barracks environment."' Although drug offenses are proaerited a8 crim. 
inal in civilian jurisdiction, such crimes have been characterized as belnp 
especially serious in the military context. ''I As these examples illus. 
trate, a soldier's itatus and the military environment wherein he serve8 
may constitute B principled baais upon which ta apply more severe penal 
sanctions 

The narrowing effect of military status and military environment, as 
they relate to aggravation, are especially appropriate to the crime of pre. 
meditatedmurder."' As noted, soeiety in juntifiablyoutraged when a life 
is taken with premeditation. As alm noted, the concept of deterrence is 
most appropriate when applied to one who Premeditates hin ac ts  The 
penological goals of retribution and deterrence, however, are even more 
enhanced when applied to the premeditated murder by a servicemember, 
of a victim with a military nexus, that oecurn within a military environ. 
ment 

The enhanced sense of outrage felt toward such crimes is obvious. 
Soldiers are accorded a special status by soeiety. Among other things. 
soldiers are taught the skills of killing, are furnished weapuns to facili. 
tate their skills, and are entrusted with the responsibility of applying 
their craft with extreme circumspection. These considerations are not 
voiced in a speculative or analytical vacuum. The military is charged 
with the very real task of national defense. American society dependn 
upon servicemembers in a tangible and immediate sense to protect its 
way of life and defend its national borders and interests. When a nervice- 
member violates this special tnmt and kills with premeditation for per. 
s o d  purposes, the natural and justifiable outrage felt by society in espe. 
eially intense.". When other aggravating indicia are present+.g., a 
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military nexu6 of the victim or an acpost  or foreign situs of the 
cnme-society's retributive outcry is further intensified. 

The enhanced need for deterrence present with respect to such crimes 
is equally obvious. Because servicemembers are taught the skill of kill. 
ing, provided with the means of killing. and maintained in a state of 
readiness which diminishes the innate human inhibitions q a m t  killing. 
the necessity for having an effective deterrent to prevent premeditated 
murder takes on added significance. Beyond all of this, servicemembers 
are required to obey orders that potentially imperil life and limb. The 
possibility of suffering a violent death or being required to kill another 
human being is a reality that all members of the m e d  farces must unre. 
servedly accept a8 incident to the profession of a m a .  The death penalty 
may be the only effective deterrent, for example, where a soldier m u .  
ders a superior with premeditation in order to escape the vagaries of 
combat."o The Court of Military Appeals has observed, with respect to 
the crime of negligent homicide by a servicemember, that ''Itfie danger 
to others from careless acte is so great that society demands protee. 
tion." lb> As the danger to society IS greater when B servicemember kills 
with premeditation, so too is the need greater to deter such a crime. 

In short  the penological goals of retribution and deterrence are even 
more enhanced by the availability of capital punishment as a aentencing 
option for those premeditated murders where the status of the perpetra. 
tar or victim. or the context of the crime. implicates the military mission 
and thus threatens society."* For these reasons. military statu8 and mili- 
tary environment is a principled basis far construing Article 118(1), 
U.C M.J. in a more narrow manner in satisfying the requirements of 
Furman and its progeny 

In response to Furmanb direction for principled narrowing of capital 
offenses, numerous state legislatures enacted capital sentencing statutes 
which provide as an aggravating circumstance that the murder was per- 
petrated in a particularly brutal, heinous, or depraved manner.l" Long 

' "Cf  U C.Y J art. 90 !death pendty 18 B permsnble punmhment far dlsabehence m 
tune of War) 

"'Unite3 States Y rick. 7 M J at 84. quofag Uruted States Y B d a r  CM 434071 
IA C M.R 16 July 1976). 8hp op 81 2!unpubhshed) 

" 'C i .  Greg$ v Georgla, 428 U S  of 186 !opmlon of Stewart. PoneU. and Stevens, J J ) 
("there are some eategones of murder, such 81 murder by B Lfe pnsmer, where orher ssne 
tiona b i d e s  eapltal punahmenfl may not be adequate") Congress iustoncally has r-g. 
m d  that the need far capital pmahmenf for c m ~ v l  offensen the mihtary is totally d a -  
tvletfiom t h e n ~ f o r ~ s p s n a l s a n c t i o n m . v ~ s n i u r a d l c f l a n s  S l e g e n m l l ~  Wmthrap. 
Mdmry Law and Prezedenta. Appendix VI11 sf 947 (2d ed 1920) 

''I See, e g , Gs Code hnn 5 27-2534 lbx71 ! S w p  1976) !"autrageausly or uantonly 
d e ,  hamble OT inhum rn thsf ~t vlrolved mrture, depravity af mind, or  an aggravated 
batbni l o  the uictrm"), Fla Stat A m  5 775 08213Xhl !Supp 1976-19711 ( i ' e s p ~ ~ s u y  
hemoue. 8trocmw or  cruel. marufestmg exceptional depmmty") 
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ago the Court of Military Appeals recognized the aggravated, and indeed 
premeditated, character af a murder which 1s accomplished in an espe. 
cially brutal and depraved manner. when it first observed that "vicious 
assaults resulting in multiple grievous injuries bespeak a premeditated 
design to kill." 114 As long as the concept of "depravity" is applied with 
aufficient construction to d is tmwsh those murders which are especially 
outrageous from those which are not,,&' that criterion satisfies the con- 
stitutiond requirement for principled narrowing of murder."' 

Although punishing particularly depraved murderers more severely 
would serve the penologxal goal of deterrence because of the relation. 
ship between depravity and premeditation,"' the primary motivation 
for sentencing especmlly brutal killers to death is to express "society's 
moral outrage at particularly offenave conduct." Indeed, '"in extreme 
cases , . . the only adequate response may be the penalty of death " 
For these reasons, depravity and cruelty are a principled basis for con. 
struing Article 118(1), U.C.M.J. in a more narrow manner, if necessary 
to satisfy the requirements of Furman and its progeny. 

In 
recognition of its severity. post.Furman capital sentencing statutes have 
commonly set forth the concomitant commission of rape as a statutory 
aggravating factor for distinguishing death.deserving homicides from 
those which are less ~erious."~ Indeed. in response to Furman, 16 states 

"Short of homicide. [rape] is the "ultimate violation of self.'" 

'"SerProffi tfv F landa .426US at255(apmionafSteurarr,PoaeU,and$terens,d J ) ,  
State Y Dnan. 283 So 2d sf 9 c l  Gadfrey Y Gmrgls 446 U S  sf 428-33 (opmlon of 
Stew-. J I (apphcstion of the critermn "depravity' 8s B C O ~ C ~ U S O ~ ~  "cateh.aU deviea pro. 
v i d a  msufficient prmcipled narrowng for the eime of murder) 

Is* CI Coker v Gmrgla, 433 U S  at  599 lapvuon of Wlvte J I. and 601 IParell, J , con. 
curring m part and m~sentmg m part1 (the depravity with which the mp of an adult W O ~ .  
an IS accomplmhed 18 not B d r i t m p s h m g  taefor for the vnpoaifion of death) 

" ' L e  L u t e d  Starea v Ayers dupm note 154. Urnled States v Harni, supm note 154. 
Urvfed States Y Riggula. u p m  note 15 United State3 Y Matthews. ~ u p m  note 5 , 2  War 
ton'i CnmmalLaw,supianote 154. s t 5  140 

' * I  Gregg v Gmrgla, 428 U.S et 166 (~pmion of Stewart, Poweu, and Slovens, J J As 
depravtty would bo "sed BQ B bsnchmsrk to nmmw B "premeditated.' murder under fhs 
andyaa, the pnologleal goal of deterrence 18 hkewse sened See notes 114-120, wpm,  
and aecompanymgtexf 

' jS  Greggv Geargls. 426 U S  sf 164 lopmion ai SBWBR. PoweU. and Stevens, J J ) 
w Colter v Gmrgla. 463 U.S st 597 10pmlan of White, J ), riling U S Dep't of Justice, 

l a w  Enforcement Assmtance Admimsfration &port. Rupr and j i g  Victim A Reppart for 
Ciluena. HeaffhFac~liiira,ond CnminnliuaficiAgoniiaa 111975),quolegBsrd&EUlaon 
Craw Intervention andlnsoaligaiian 01 Forcible Rape The Pahce Chief (May 19741. repro- 
d u d  a i  A p p n d u  I-B IO the Report 

"'See, r g  Ga Code Ann 5 27-2534 l(bX21 (Supp 1975). Fla Stat Ann 
5 921 14113Xc~lSupp 1916-19771. TPI PenalCade B 19 031aX21119741 
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have enacted capital sentencing statutes which authorize capital punish. 
ment for rape, unaccompanied by murder, under certain circum- 
stances."' 

Rape is hkewme viewed as a serious crime in the military criminal ~ y a .  
The congressional intent that rape can be used to distinguish 

those premeditated murderers who warrant a death sentence from those 
who may not is reflected by the language of Article 118(4), U.C.M.J. 
which prowdes that even murderers who do not act with premeditation 
in the commission of a homicide may be sentenced to death if they corn. 
mit a rape in the course of that murder. 

The utiiization of rape 86 a distinguishing aggravating criterion for 
narrowmg the class of capital, premeditated murders measurably serves 
the penologxal goal of retnbution. If society is especially outraged by 
one who murders with premeditation. society is all the more outraged by 
one who also rapes while perpetrating such a crime for [rlape i6 never an 
act committed accidentally " (I6 Death may be the only appropriate ex- 
pression of society's retributive outcry in such B circumstance.ld' More. 
over. the retributive outcry which is ordinarily engendered by a rape- 
murder E exacerbated when perpetrated by a servicemember, especially 
when committed abroad or an-post, or when It involves a victim with a 
military nexus or affects the military's mission,le6 

Using rape as a distinguishing aggravating criterion for premeditated 
murder likewise measurably serves the penoloBcal goal of deterrence. 
Society especially needs the death penalty to deter rapists from murder- 
ing their victims. Because the maximum punishment for rape in the 
military is life imprisonment,"' rapists would possess little incentive to 
spare the lives of the mast immediate witnesses to their crimes. their 
victims. If  the death penalty did not e m t  for premeditated murder."8 

"*Coker Y Georgls. 433 D S at 593-96 !~piruan of U h f e .  J 1, SIP ginemlly Note, L b  

'.I Art ic le  120, U C M J authomes c ~ p i t s l  pvnrshment for the crime of rape Bul see 

" * C o k ~ r  Y Georgia 433 U S  at 603 !Powell. J , eoncunng VI part and dmaenfmg YI 
part1 seeoiionate 160,supm.andaccampanyingtexl 

'"See Greg8 I Georgia 426 C S a i  183.84 (opinion ai S t w a r t ,  Powell, and Stevens. 
J.J 1 

'*See notes 129-l52,supm. and aceompan)mg text 
"'Seelupm nota 6 

cretionond the C~nsLifui~omlit i  oiihe.Vw DeathPennlty Stotutos. svpm note 136 

note 5 9"pm 

69 
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Accordmgiy. the availability of capital punishment for murder may be 
the only means of protecting the life of a rape For these 
reasons, a concomitant rape IS a principled baas  for canstrumg Article 
118(1), U.C M.J in 8 more narrow manner, if necessary, to satmfy the 
requirements ofFurrnnn and Its progeny 

As noted, the role of aggravating factors in capital sentencing ays- 
terns, as established by Furman and its progeny, has two components: a 
procedural component for sentencing guidance,"n and a substantive 
component for principled application ''I As to the first component, the 
military pracedures. which virtually parallel those favorably reviewed 
by the Supreme Court in Jurek c1 Texas,"'adequateiy guide sentencing 
discretion by requiring the court members to find the statutory aggra- 
vating factor beyond a reasonable doubt on the merits before they may 
sentence a military accuaed to death AS to the second component, the 
military capital sentencing procedures insure principled application of 
the death penalty, because a military accused must be found guilty of 
committing a murder based upon the quintessential aggravating cri. 
terion for capital punishment, "premeditation," and because military ap- 
pellate courts can apply "premeditation" >'*to more narrowly drawn and 
principled cIasse8 embraced by the statutory aggravating factor (i e . ,  
that it was especially calculated and deliberate,"& that it had a close mill. 
tary nexus,L" that it was especially depraved,"' and that it occurred con. 
camitantly with B rape 178). 

C. APPELLATEREVIEW 
The Supreme Court has never held that appellate courts must review 

capital cases any differently than they review other enminal cases."' 
Furman and Ite progeny focus upon the constitutionality of a capital sen. 
tencing system on a system-wide Accordingly. any requirement 
for unusual appellate procedures in capital cases 1s inversely propor. 

vim ' Packer. Mnkrng the Punishment Ftt tho Crime 77 H a w  L Rev 1071, lOS0 (1964) 
gcofedm Cokerv Georgia. 433U S st609(Burger C J .draienfmd 

"'Set notes 29-37 upr@,  and accompanying text 
'"Sss norea38-7S.supra sndaccompvljmgrexi 
''I Jurek Y Texae s u m  note 20 
" ' S r r  nota  29-37 supra, and mompanymg text  
' '<See n o t e  79-120 supra. and ~ccompanylng text 
'"See notes 123-128,oupia and aecampanylng text 
"'See nares 129-152 ~ u p r u .  andaccompvlyingiert 
' " L e  "me8 153-159.supm, and ace~mpanyingfexf 
"'Sir notes 160-169 ~upra. and accompanymg text 
"'UnrtedStste~i MaftheKs 13MJ at626 
laSer narea 247-264.inlra. andsceompanymgferf 
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tional to the adequacy of a system's trial.phase procedures."' In Gregg. 
the "centrist plurality" found that Georgia's trial.leve1 procedures satis. 
fied the constitutional concema enunciated in Furmon and, thereafter. 
the plurality repeatedly characterized Georgia's detailed provisions for 
appellate review of capital cases as "additional" safeguards against arbi. 
trary and cepneious death sentences."zIn approving the Florida capital 
sentencing system, the ''centnst plurality" similarly discussed the 
Florida Supreme Court's interpretation of its role in reviewing capital 
cases only after the plurality had held that Flonda's trial procedures 
"assure that the death penalty wdl not be imposed in an arbitrary or CB. 
pricious manner.'' The "centrist plurality'' similarly approved the 
Texas capital sentencing system, although neither the Texas statute nor 
the Texas appellate courte had specified different procedures for review 
of capital casea than for review of noncapital cases."'In Godfrer. on the 
other hand, a plurality of the United States Supreme Court reversed a 
death sentence because the Georgia Supreme Court had failed to apply 
an overly broad statutory aggravating factor in a narrow and principled 
fashion."3 

Although the Eighth Amendment thus does not require the use of any 
exceptional procedures for reviewmg capital caws. the "centrist plural- 
ity" has envisoned that appellate courts should exercise their powers "to 
promote the evenhanded, rational, and consistent imposition of death 
sentences" by insuring that the death penalty LS adjudged only for 
deathdeserving offendera who commit deeth.desemng offenses.l" 
Accordingly, appellate court8 may not find an accused to be death.de. 
sewing if the trial judge precluded the accused from offering evidence of 
a relevant character trait in extenuation and mitigatmn."' Similarly, ap- 
pellate courts must insure that the sentencing authority is not in. 
structed to provide undue weight to  any ewdence in aggravation."s 
Appellate court6 also must provide a narrow construction of aggravating 

'USeeEddmgsv Oklahoma,supm note15 
"'See Zanf Y Stephens 102 S Ct 1856 (1982). on nmond, 297 S E 2d 1 IGa 19821 
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factors to m u r e  that the accused's offense is sufficiently serious to be 
death-deserving."o Finally. the reviewing court must be provided a 
transcript of all evidence considered by the sentencing authority in 
order to insure that the sentencer 88 not subject ta capricious in. 
fluences 

In short, the Supreme Court has envisioned that vhere the trial proce. 
d u e s  of a capital sentencing system are constitutionally sufficient, ap. 
pellate courts must insure that those procedure8 are followed proper. 
ly.lD' Where, on the other hand, those tnal procedmes =e inadequate, a 
death sentence will be reversed unless the appellate courts interpret and 
apply those procedures in a constitutional manner.'" The military appel- 
late courts B T ~  fully empowered to perfom, as necessary. the constitu. 
tionai role of "promat[ing] evenhanded, rational. and 
impoation of the death penalty 

The courts of mihtaq  review are fully empowered toperform thiscon. 
stitutiond roie. In the military capital sentencmg system. the agpavat. 
ing factor which makes an offense death-deserving is established at find. 
ings when the accused is found guilty of an aggravated, death.deserving 
offense.>*' The exercise by the courts of military review of their duty to 
affirm a conviction only if it 1s supported by the evidence beyond a rea. 
sonable doubt inswen that the offense 1s truly deathdeserving.>" 
Similarly, the statutory mandate that the courts of review may affirm 

"'Sse Gadfreyv Gwrgla.su?m note41 
Set Gardner v Florida. 430 U S  349 (19771 Ln Q r d n e r ,  the Court stated fhst"it le 

mpOnsnt that the w o r d  on epipial discloie to the reviewmg court the eonaiderstma 
which mot i r a td  the death sentence 1" erery c ~ s e  m rhieh I t  is Lmposed " I d  st 361 Thla 
language dws not ~equ l re  that the ientencmg suthonty snicvlaD the piwis reawns why 
the death nentenee 19 adivdged Thus under the Florida espitd anfencmg system, WI- 
dence ma) bp presented BJ to both dtstutor? and nonitstutow aggravatmg eve~msraneee 
Proffirt I Ronda. 428 I2 S at 248 iopiruan of Stewart  Powell. and Stevens. J J ! More. 
oier. the sentencmg authority is duetted to balance svbieetiveiy the mtigatlng and ~ g g r a .  
vafmgevrdenca fmndtoexlsf Id Fla Sfsf Ann 55 921 I4ll2Xb!&(cI(SuPP 1978-771 
Sumlarl>. vl Georgia. the aenrencer 18 p e r m i r t d  ta consider such nonstatutory aggravat- 
mg C ~ c ~ ~ f s n c e e  86 pnor emvictmns even after fmdmg B statutory sggravalmg c r e u m  
stance Ga Code Ann 51 27-2503(~1& bl. me Zsnf Y Stephens, 297 S E 2d 1 (Gs 19821 
Thus in b t h  Florida m d  Gwrnla, the fmdmg of B statutory aggravatmg factar d e  not 

why the death xnrenei was sdiudged Therefore, the q u o t d  1s". 
wage framG.rdn.ie.tablrehei only that rherevielvmgaufhoritymvstbe prowded acorn. 
p le t e rmrd  ofaumattersconaideredbi theientencvlgaurhoriti 

the pxeale 

See Jurekv Texsa,supm note 20 
SaeGodfrei, v Gmrgls a w r a  note41 
Jurekv T&428US at li6(opmionofStewan,PoueU,andStevenl,JJ! 
U m e d  Stsies j Matthew 13 M J a t  530. notes 29-37 I Y ? ~ .  and Becampanymg 

text  cf Jurek Y Teras. supm note 20 weexas sentenomg authority fmds atatvtory aggra- 
w f m g  factor by fmdmg the seeused nnllty of aggrawted csplfalmurder) 

' * U C M  J art 6%) 
xs'See Jurek , Texas, svpm note 20 Praffllf 1. Ronda, dupro note 1 9  GlEgg v Gem. 
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only such "sentence or such part or amount of the sentence as [they find] 
correct in law" ISB necessarily implies that the courts may not affirm a 
death sentence unless "the statutory and nonstatutory D991 aggravating 
factors in the case outweigh the mitigating factors." Fmally, m cap- 
ital cases. the courts of military review are implicitly directed to affirm a 
capital sentence only if '"the death sentence is not excessive or dispropor. 
tionate. conadering both the nature and circumstances of the offense. 
the aggravating and mitigating factors, and the background and char. 
mter of the appellant." 

In Matthews, the Umted States Army Court of Military Review per- 
formed these functions. First. the court found that the evidence sup. 
ported the members' finding of premeditation beyond a reasonable 
doubt lol T h e  court concluded that the evidence m aggravation out- 
weighed the evidence in extenuation and mitigation.*0' Finaliy, in find. 
ing that Matthews' death sentence was "patently appropriate," the 
court necessarily concluded that the sentence was "not excessive or dis- 
proportionate, considering both the nature and circumstances of the of- 
fense. the aggravating and mitigating factors, and the background and 
character of the appellant " jM 

The Court of Military Appeals is similarly empowered "to promote the 
evenhanded, rational, and consistent imposition of death sentences 
under law '' 
provides an additional marantee that the evidence supports the finding 

The court's limited power to review factuai findings 

Stebhens,supm note 189. 
'mUnitedStatesu.Matthe~us, 13M J at528 
'" L'niledSmea v . W m h r r s .  13M J at620,aeeL'CM J art 6McJ Thecaurtaofmh. 

imy rev~slv may a f f m  B sentence only If they fmd "11 [to bel correct m law " U C M J art 
€€id This h i i s t i o n  permits the courts of mhtary review to  msue  that arguably over. 
broad ~ t a f u ~ ~ r y  aggravating factors are apphd B narrow and principled manner See 
Godires Y Garg l s .  8upm note 41, Oklahoma Y Umted Srateb Civll Sew C a m ' n ,  330 
US 127 11947):not~~38-78.supro.andaeeompansmgtart 
'" Uruted Sultes Y Matthevs. 13 M . J  at 617 
" InUruted Siatesv Mafthewr.supmnote 5 , the  goremmenr'sevidence vlaggravaiian 

P B ~  related solely to the statutory ~ggrsvaling laetor of primediiatian and to the cmcym. 
~ W c e s  aurovlding the murder and rape, and no additional evidence m aggravation wa$ 
offered durmg sentencing 

Uiuted States Y Matthews, 13 M J at 632 
" l i d  at 533 
" I d  ~ 1 5 2 8 .  
"'Jurekv Texsa.428U S at27S(opuuanofStewan,PaweU,andStovenn, J J I  
"So~UmtedStatesv U'llaon.13M.l 2471CMA 1 9 8 2 1 , U C M J  art.671d) 
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of a statutory aggravating factor. Further. the court's power "with re. 
sped  to matters of law" zDe provides B means of insuring that military 
capital sentencing procedures are correctly applied. This power would 
s imhr ly  permit the Court of Military Appeals to apply statutory 
aggravating factors in a narrow and principled manner Finally the 
Court of Military Appeals may not affirm arbitrary and capnmaus  en- 
tences."! This limitation ins me^ that " the sentence of death [will not bel 
imposed under the influence of passion, preiudice, or any other arbitrary 
factor."'11 In light of the foregomg. appellate review by the courts of 
military review and by the Court of hbliisry Appeals comports fully 
with the Eighth Amendment 

A contention that there are no articulable standards to review m mill. 
tary capital case8 misperceives the operation of the military capital 
sentencing Byatem. The s ta tutoq aggravating factor. which the mem. 
bers must find on the merits, provides the "standard far appellate re. 
view, and the finding of this statutory aggravating factor is sufficient to 
make the offense death.deserving As in the Georgia capital sentenc. 
ing system, the statutory aggravating factor found at the courtmartiel 
' " J ~ N ~ s  ab a bridge that takes the [members] from the general class of all 
murders to the narrow class of offenses the .legislature had deter. 
mined warrant the death penalty."P1A As the members explicitly find 
this aggravating factor on the merits, the decision at trial in military 
courtsmartial is sufficiently guided by explicit "standards" which "make 
rationally reviewable the process for imposing a sentence of death." 
Both the courts of military review and the Court of Military Appeals 
must, in turn. review this "standard," albeit with different levels of seru. 
tiny."' Appellate r e w w  of military capital cases is consequently guided 
by definite and principled standards. 

Contrary to the view of some,l" there is no requirement that military 
appellate courts, as a necessary part of appellate review m every capital 

U C M J art 67(d) 
"'Sir Godfrey Y Gemma, mpm noti 41. Oklahoma ,. Umted Safes Clvd Sew 

Commn'nsupm nate201.narea38-78supm. andaccompanying text 
*Im Urnled Stltcs v Chnatopher. 13 C M A  231 236-37 32 C M R 231,236-37  (19621, 

aeeU.CM J aR671dJ.s~eoisoUnitdStstesi~ Dukea.5M J 71.73-74iCM A.19731 
"'Gs Code AM 5 27-2537 (Supp 19751, cf Furman Y Gear818 408 U S  255-56 

(Douglas, J , concvnngl (discretionary death penalty staturee unconstitutionally pemrt 
death penalty t o  be imposed on basis of m c ~ d  and a a i a l  diacnmmatianl 

" ' S ~ e U m f d S t d t a v  Matthews 13M J at642-43lJome.S.J ,daaenfmgl 
-"See Jvreki Texas supm nofe 2O.notes 78-122supm,sndaccampanym~ text 
"'Zanfv.Stephenr. IO2S.Cf 81 1858 

"'CampomUCM J a r t 6 6 i d u i l h U C M J  srt67ldl 
"'UnltedStsfesv Marthers, 13M J a t 5 4 3 n  25IJones S J diasentmrl 

Woodsan Y North Caiohna 428 U S  a t  303 iopmmn a i  S t e w ~ m ,  Powell and Sfoveni. 
J.J.1 
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ea=, compare an approved death sentence with the approved sentence in 
other similar cases, i . e . .  conduct B '"uniformity" analysis. First, the 
Supreme Court has never mandated such sentence comparison in any of 
its death penalty decisions. The Court, in fact, has never required that 
capital cases be reviewed differently than are other criminal 

Second, such sentence camparisan would be an extraordinary practice 
which should not be required in the absence of a clear mandate by the 
Supreme Court."o "Generally. the appropriateness of an accused's sen. 
tence is to be determined without reference or comparison to Sentences 
in other cases."'" This preference for individualized sentences is re. 
flected in the Supreme Court cases which hold that all relevant evidence 
in extenuation and mitigation is admisaible in capital cases, because 
"[the need for treating each defendant in a capital case with that degree 
of respect due the uniqueness of the individual is far more important 
than in nomeapital cases."*'1 Requiring appellate courts to engage in 
sentence cornpansan as a matter of sentence appropriateness certainly 
would denigrate the "respect due the uniqueness of the mdwidual."s'J 
Such an extraordinary practice as sentence comparison should not be at. 
tempted where existing appellate powers and practices are sufficient "to 
promote the evenhanded, rational, and consistent imposition of death 
sentences." 114 

Third, such sentence comparison would be extremely difficult in light 
of the Supreme Court's decisions regarding the edmiaaibility of evidence 
in capital cases With the decisions in Jurek, Proff i t t ,  Gregg, and Fur. 

the Supreme Court explicitly saught to inject greater c e r h n t y  
and consistency into capital sentencing in order to insure more uniform 
resultaz" In Eddings, Bell, Lochell, Roberts (Stanislnw), and Wood. 

*"United States v M a t t h e w  13 M.J at 5 2 6  see Gregg v Gmrea, mpm note 3 ,  Prof. 
fitt v Fianda. m p m  note 1 9  Jurek v Texas, ~ u p m  note 20. see genemlly Du, ~ u p m  note 
184.s t97 .100 .1o2-03  

' 'C i  Urvted States Y .  Williams. 822 F.2d 830 (5th Cn 1980). c r r l  d e n a d .  449 U.S 
1127 119311 Ikxcluamnsry rule wiU not be apphed to lllegaUy seved evidence h a u s e .  Cntw 
01s. the rule IS not of constitutional dvnension and LUI sppheaimn would ~mpoao heavy coat 
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son,'*' however, the Supreme Court necessarily injected less certainty 
into such systems by requiring that sentencing authorities be permitted 
to  give "independent mitigating weight" 11' to all relevant evidence in 
extenuation and Because facially inconsistent sentences to 
death and to  life imprisonment m similar cages may be constitutionally 
explained by the presence in the latter instance of evidence in extenua. 
tmn and mitigation, appellate review far uniformity cannot be under. 
taken with any acceptable degree af c e h n t y  without a requirement 
that the aentencing body render special findings of the reasons fur the 
adjudged sentence.'so The Supreme Court, however. has implicitly re. 
jected such a requirement.'" 

Fourth, even if appellate authorities do not conduct a uniformity re. 
view on a suo Sponte basis, those permns convicted of capital offensee 
would be able to show that the capital sentencing system was uncon- 
stitutional because it did not produce uniform results.'aB An accused 
could rely on the concerns which impelled Justices Douglas, Stewart, 
and Wli te  i n f i r m o n ,  by showing that the system was "pregnant ul th  
discrimination." *la that he was among "a capriciously selected random 
handful upon whom the sentence of death has in fact been imposed,' 111 

or that there was "no meaningful basis for distinguishing the few cases 
m which [the death penalty] 1s imposed from the many c a e s  in which It 
1s not ''*3' Such an approach to uniformity would be preferable to 
mandatory uniformity review because it would correctly place the 
burdens of production and persuasm an the party challenging the can. 
stitutianality of the statute Ids Moreover, this alternative approach 

"' Eddmga v OWahams. dupm note 15, Bell Y .  Ohm wpm note 16, Laekett v Ohm SY- 
pra note 15, R o k r t r  IStamdaual v Loumans, supm note 20, Wmdson Y North Carolina, 
uprn note 20 

"'hekettv  Ohm.438CS at6061oarnionofBur~er.CJ 1 

fian of w t i n w 8 ,  but wil l  codify and matitutmahze if " h c h t t  v Ohm 438 U S  ai631 
(Rehnquist, d . drssennng) 

ja0 Such mecia1 frndmm ere not avthonred m courts-martial rrred hu member9 l k e i  w r a .  
graph 741, Mmu~ll, wh;ch mcludes sU eaprtal casea See U C M J ak 18. paragraph 53 
Manual In fact. for purpose. of review for undomuty. 11 would be more useful fo have 
iuch mec>d frndiner y1 c ~ ~ i f a l  c a s e  where death IS not adiudrod. rather than m c a m  
wheredeath 16 a d d g o d .  >".order ta defermine upon what w ~ d &  the sentencing decision 
.E~ld 

"'SPISupmnote192 
" 'S~rgmrmfl j  notes 305-323,infm,andsc.ompanymgtext 

'&,Id at 309-10 (Sfewsrf. J , caocwmgl.  
L'bId st313Wnite J .eoncunng) 
"'Srr Fdhlove Y Kluliniek. 448 D S 136 119821. Fleming Y Nestor 363 U S  6U2 

Furmsn I Georgia, 408 U S at 257 Douglas J , eonevrrng) 

(19101 
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would largely avoid the difficult and undesirable task of examining the 
reasons far mercy in an mdwdual case, a task which contravenes the 
salutory principle of individualized sentencing Rather, the analysis 
employed by Justices Douglas, Stewart, and White in Furman would 
properly focus upon the aggregate results in a capital sentencmg system 
and find constitutional error only where the results exceed "reletwe 
(numerical) uniformity." 8s neither Furman nor its progeny "suggests 
that the decision to afford an indivdiual defendant mercy violates the 
Constitution." Ids 

Even aasurnmg that the Eighth Amendment did require appellate 
courts to  conduct uniformity analysis in every capital case. the military 
appellate courts are fully empowered to do so. The broad power given 
the courts of military review over sentences m was intended to '%e exer. 
cised to avoid excemve or disproportionate sentences throughout the 
armed forces for similar offenses I' 1o The Army Court of Military Re- 
new exercised this power inMatthecs, for example, when it specifically 
found that the appellant's "murder [was] one of the worst to  came before 
this court in terms of its depravity, brutality and viciousness" and. 
therefore, it found ''no difficulty distinguishing this case from other 
eases in which B lesser Sentence was imposed." 

The Court of Military Appeals is also empowered to conduct unifom- 
ity review on a sua sponte basa. Although the court's review of sen. 
tences is limited ta "matters of law," "41 an assumed constitutional re. 
quirement such as uniformity review 18 necessanly a matter of law 
Indeed, the court's duty to affirm only those sentences which BE not 
"arbitrary, capricious or one which no reasonable" court would affirm 
provides the vehicle for the court's exercise of uniformityrewew. If such 
uniformity review 18 of constitutional dimension. then the Court of Mil!. 
tary Appeals can and should construe its power under Article 67(d), 
U.C.M.J. to include the power to conduct such a review.l" In short, the 

"'See United State6 v Olinger supra note 221, United States v Yamaluy, supm note 

'M United States Y Judd. 11 C M .4 1 6 4 . 1 7 0 . 2 8  C M R 388, 394 I19661 iFerguson. J , 

"*Greggv Georgla.428US st199lapinionoESteuart,Pawell,andSteien~. J J )  

"'United States v Mstthewa. 13 M J ~t 528 see H R Rep No 491, 81sr Cong , 2d 
bar, m p n n f e d  an 119501 L! S Code Cang Son 2222. 2264. m oba United States I, 
J u d d . l l C M . 4  s t 1 6 9 - 7 0 , 2 S C M R  at393-94LFer%uson,J ,cancurrmgI 
"' Uni~edStateiu Matthowl. 13 M J st532-33 
U C M J arl 87id),ire United Statesr Olmger,supro note221 

"'Sen Olilshomav UnitedStatesCiiilServ Comm'n mpro note201 
'"UnifedStatesv Chnsfapher.lSCM.4 at236 3 2 C M R  at236 
"'Cf United States v Johnson, 323 US 273 11944) lsmhiguaus statute should be coo. 

221 

mncurringl (emphasm m original) 

i ( a S ~ e  U C.M J artfiMc1 

strued eansrstmtly w t h  canstlfutmal p o h c x ~ )  
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provisions in the U.C.M.J. regarding appellate review of military capital 
sentences fully comport with the Eighth Amendment. 

III. ADDITIONAL PROTECTIONS PROVIDED 
BY THE MILITARY JUSTICE SYSTEM 

The Supreme Court has never required the presence of any particular 
feature or procedure far a capital sentencing s p t e m  to pass constitution- 
al  muster. Rather, the Court has considered whether the capital sentenc. 
mg system under review achievea the underlyng goal of Furman and its 
progeny: 

Furman mandates that where discretion is afforded a sentenc. 
ing body on a matter 80 grave as the determination of whether 
B human life should be taken or spared, that discretion must be 
suitably directed and limited so as to minimize the risk of whol- 
ly arbitrary and capricious action 

In determining whether that goal is achieved, the Supreme Court has 
consistently evaluated "capital sentencing systemlsl. when viewed In 
their entirety," Id' and aa Where "the system servee to m u r e  
that sentences of death will not be 'wantonly'or 'freakishly'imposed, the 
system does not violate the Constitution " 

In addressing the constitutionality of the various capital sentencing 
systems It has reviewed. the Supreme Court has frequently assessed the 
results achieved by each component of those systems. As noted previous. 
ly, as long as the sentencing authority IS free to e v e  independent weight 
to all relevant evidence m extenuation and it does not mat. 
ter whether the vehicle for the presentation of such ewdence 1s a broad 
appellate interpretation of a facially restrictive statutory sentencing 
question,"' an illustrative list of enumerated mitigating circum. 
stances,s" or ao openended statutory provision which provides no illus- 
trative listing of mitigating circumstances.#" S i m h l y ,  as long as the 
Sentencing body is w e n  adequate guidance regarding the aggravating 
character of an accused's crime. it does not matter whether the vehicle 

"'Greggv Gmorgla,428U S at189!oprnianolStewarf,Pow~ll andstevens. J J l  
'*lProffnt  Y Florida. 42s U S  at 264 n 11 (opinion of Stewart. Pow~ll  snd Steven6 

J J 1 Lemphsse mppliedl. accord Gragg v Gmrna. 428 U S  at  201 n 61 !opinion of Stew 
art, Powell and Stevens, J J 11 

'(* Godfreyv Gmr$ia.supio note41 
Jurek v Texan, 428 U S sf 276 !opmon of Stewart. Pouell. and Stevens, J J I iem- 

phnsis iivpphedl 
""'Eddmssr OWahoms.ruomnote15.sndLockettv 0hio .surmnata  15 
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for such guidance is a listing of stetutoly aggravating circumstances as 
applied."l or the statutory narrowing af capital offenses a6 applied ''O 

Likewise, as long 8s the aggravating basis for denominating a crime a8 
being capital is sufficiently narrowed upon a principled basis, i t  does not 
matter whether the basis for such narrowing concerns the status of the 
offender or the victim, the circumstances of the crime, or the manner in 
which the crime was accomplished * W  Finally, as long as the post.trial 
appellate processes help reduce the riak of arbitrary or capricious capital 
sentencing to B tolerable level, i t  does not matter what appellate p r a m  
dures are utilized to achieve that result.s" In short, where each stage of 
the capital sentencing system satiafies Furman, the Bystem as a whole is 
constitutional regardless of the specific procedures utilized at each 
stage. 

The Supreme Court's concern with results, however, extends beyond a 
segmented analysis of the outcome achieved by each component of a cap- 
ital sentencing eystem. In assessing the constitutionality of various cap,. 
tal sentencing procedures i t  has reviewed. the Supreme Court has consis. 
tently evaluated the ap tem tn to to .  BS shaped by all of ita component 
procedures and stages *lS Where past.tria1 procedures sewe to minimize 
the risk that infirmities which occurred at the trial stage will go un. 
checked on appeal, the systemic result will be upheld.'' Conversely, 
where t r iahtage infirmities are in "no way cured" by the p o s t h a l  
procedures used, the systemic result will be disallowed.?" The Supreme 
Court has even actively considered whether the "mistrial 'option' is an 
adequate substitute for proper instructions on lesser included offenses" 
in a capital c ~ s e . " ~  Consequently, where the system as a whole satiefies 
Furman, It 1s constitutional regardew of any deficiency a t  a particular 
stage. Even assuming that the military capitd sentencing procedures 
discussed above lad were constitutionally deficient, the unprecedented 
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additional procedural protections afforded t o  a military accused are 
more than adequate to guarantee systemic compliance with Furmon 

A .  PRETRIAL PROTECTIONS 
The Supreme Court has without exception held that pretnal d i m e -  

tion, no matter how arbitrary or capricious, is beyond the pale of Fur- 
man and the Eighth Amendment.'B' Logm.lly. a capital sentencing sys- 
tem which runs the lisk of an unfettered and even irrational exercise of 
discretion at the pretrial stage--e.g., every civilian system which has 
come before the Supreme Court-requires narrowly drawn trial and 
po8t.tri.d procedures in order to produce a systemic result which satis. 
fies the purpose afFurmon.  Conversely, where a capital sentencing sys. 
tem channels pretrial discretion in a rational manner, the need far sub-. 
quent procedural protections to achieve the same result 1s arguably di. 
mmished The unprecedented pretnal procedures accorded a military ac- 
cused m a capital caw rationally channel pretrial discretion, thus dimin. 
ishing the systemic need for other procedural protections and curing any 
assumed infirmity with respect to the trial or post-trial procedures re- 
quired byFurman. 

Prior to trial. a cwihan prosecutor has virtually unfettered discretion 
in selecting those persons to be charged u,ith a capital offense.lM In the 
military, on the other hand, the convening authority has the benefit of 
recommendations and indorsements from multiple levels within an ac. 
cused's chain of command, a complete investigation of the charges by an 
impartial mvestigating officer acting in B quawjudimal capacity,'*3 and 
legal guidance from the staff judge advocate before rendering his refer- 
ral decision. These written advisements serve to foster an informed re. 
ferral 

Moreover, although a civilian defendant m the federal Bystem and in 
mme states has the right to an indictment by a grand jury,'" there is no 
cameapondmg right to be present dunng the proceedings or to provide 
exculpatory or explanatory evidence that would focus the grand jury's 
attention on the particularized cLrcumstance8 of the alleged In 
civilian judicial systems. the charpng process (which constitutes the 

See.  e g , Jwek v Texas. 428 U 8 a t  276 lapman of Stewart. Powell. and Stevens, 
J.J J, Proffitt Y Flonds. 428 U S  ~f 254 Iopmran of Stewart Pawsll. and Stevens. J J ), 
Greggv Geargia.428US st199LoprnmanafSIewart,Parell,andStev~ni J J )  

"'See Jurrk v Texas. 428 U S  sf 2i4 (opmnon of Stevsrf. Powell. and Stevens J J I,  
Profflit si Florida. 428 U.S a t  254 iapinlon of Stewart, PareU. and Stevens J J k Gregg 

"'See UmtedSta t~sv  Payno, 3 M  J 354(C M A 1977) 
U S Const amend VI 
Sir. I g , UnitedStates I Cimbrane. 601 F 2d 616,623 12nd Cir 19791 
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first step in determining whether the defendant will be subject to capital 
punishment) is typically unresponsive to factors which minimize the risk 
of arbitrariness 

In contrast, the practice in the mihtary insures that before B case IS re. 
ferred to trial by a general court-martial a8 a capital offense, a formal 
pretrial investigation must be conducted by an impartial and mature of. 
ficer,''O While a grand jury  proceeding is conducted by a civilian prosecu. 
tor, the Article 32 investigating officer '"is required to conduct a 
thorough and impartial investigation" and "impartially welgh all avada- 
ble facta in arriving at his conclusions." 171 Moreover, unlike the proce. 
dure in a civilian grand JULY, a military accused has the right to be pres. 
ent at the Article 32 investigation, to cross-examine the witnesses 
against him, and to present any matters in hia behalf, either in defense, 
extenuation, or mitigation."' 

If the investigating officer recommends trial by general court-martial, 
he must submit, to the authority who appointed him, a formal report 
summarizing the testimony for both sides, explaining his decision, and 
supporting his conclusions and recommendations."' If the appomting 
authority similarly recommends trial by a general courtmartial, a sec. 
ond review of all the evidence is conducted by the staff judge advocate, 
who must prepare a wntten pretrial advice to the general court-martial 
convening authority. Thia advice eontans a recommendation of the 
proper action to be taken by the convening authority based upon a "dis. 
cussion of the circumstances and available evidence, [and] significant mi- 
tigating and extenuating factors." #'( These procedures, as noted by the 
Court of Military Appeals. protect '"against precipitate or illmnsidered 
action." *'' 

The general court.martial convening authority must thereafter de- 
cide,"l based upon all the ewdence presented by both sides during the in. 
vestigation (as well as the recommendations of the investigating officer. 
the staff jud#e advocate, and all subordinate commanders), whether he 

~~ 

" ' U C M J  art32 
"'P~rsgraph 34, Manual 
" ' U C . M J  art32(bl:parsgaph34,Manual lntbsaai. ,fhocancerna~dentdledmEdd- 

mgn v OWahoma, svpm note 15 BeU v Ohla.supm note 15, 8nd Lacketr Ohia, u p m  
note 15. fmd memvlgfvl erpreasian m the mhtsry capital aentencing system eien befare 
thevritiaIArticleSS(a1,~eaa~oniscsiledtoard~r 

"'Paragraph 3C. M a n d  
'"ParagraphSSe,Jlanual,vcc~ld U.C.M J an34 
"'DRltedSfsfesv S m l t L l S C M A  5 5 3 , 5 5 7 , 3 3 C M R  86,S9(19631 
"' T h ~ a  IS not t o  say, of course, that the function of the general coun.mmd canvenrng 

avihontystfhisstageaf the proeeedmgsmahta thatafamilitaryludgeattnai Rather. 
hls aeuana are m the nature of B resframad. good.fmth exerem of proseatma1 diseretlan 
WmtedStateav Hardm.7MJ 399.404lCMA19791 
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should refer the accused's case to tnal  by general courtmartial as either 
capital or nomcapital. or whether he should instead "authorize the trial 
o f .  . la1 capital offense[] by infenor courtsmartial " IT' Again. unlike 
its civilian counterpart (which utilizes the indictment procedure), the re- 
ferral process in the military assures that the authority responsible for 
making the referral decision is apprised of all the circumstances relevant 
ta that referral, including defense evidence and evidence m extenuation 
and mitigation. before he renders a decision. All of these pretrial pratec. 
tions diminish the need for stringent trial and post.tnal protective pro- 
cedures 

B.  TRIAL PROTECTIONS 
In addition to the unprecedented pretrial protections afforded a mill- 

tary accused, the military capital sentencing system features additional 
trial.phase protections which serve to satisfy the purpose of Wrmon  and 
which have no counterpart in civilian jurisdictions. First and perhaps 
most important among these is the nature of a military jury. M i l e  by no 
means dispositive, justices of the Supreme Court have not hesitated to 
recognize that systemic consistency of capital sentencing may be en. 
hanced in relation to the experience and knowledge possessed by the Ben- 
tencing authority.l" In this regard. members of a court-martial panel, 
unlike civilian jurors. are personally selected by the convening authority 
based on specified quelificstmns: I e., age, education, training, length of 
service. and iudicial temperament a's These members are drawn exclu. 
sively from the accused's own environment and possess a specialized 
knowledge of his Also unlike civilian lurors. military court 
members are permitted to question witnesses.1" These compositional 
and functional differences, which have won express approval by the Su. 
preme Court."' would no doubt weigh heavily upon any assessment of 
the military capital sentencing system's compliance with Furman 

Other trial.phase procedures embodied in the military capital sentenc. 
ing system, many of which are unknown to civilian systems, also guaran. 
tee satisfaction with Furman. For example, a military accused in a capi. 

"'Peragraph 3b, Manual The option of tid by ~n lnfenar cout-msrtral does not exmt 
mth reopeel ta the offenma of pmmedltald murder iU C M J an 118ilIJ and epylng y1 
t vneof lua rWCM J arttO6J L~parsgrsph15a(3],Manual. 

''lSrr Gregg Y Gearpa. 428 U.S. at 190 (opmron of Sfevan Powell, and Stevens. J J I ,  
aeeabaBeekv AlabPma.447US a t 6 4 6  

/* Urvted State V. G d f o r d .  8 M.J 598 (A C M R 19791. pet d m r e d .  8 M J 242 

" ' R d e 6 1 4 , M R E  
"'OCaUahanv.Parker,395US.Z58i19691 
"8&r Schakv .Rd. supmnoteS5  

U C M J M ZMsX21 

iC M A 1980) 

72 



19821 MILITARY DEATH PENALTY 

tal caw must be tried by a panel of members rather than by a judge sit. 
ting alone."' Also, a military accused may not plead guilty to a capital 
offense, consequently. all the relevant facts must be presented to the 
court members and must be established to their satisfaction beyond a 
reasanable doubt before a guilty verdict can be returned.'" At his b i f w  
cated trial,'" a military accused may remain silent on the merits and 
nonetheless make B sworn or unsworn statement an sentencing.'" Final. 
ly, even if a verdict of guilty to a capital offense is returned by the mili. 
tmy panel, a sentence to death cannot be adjudged absent a unanimous 
concwence by the court membem.n" 

Additionally. the  prosecution is more limited in introducing aggravat. 
ing evldence to the sentencing authority in military capital cases than in 
civllian capital In the military system. the prosecution may util. 
ire only aggravating evidence introduced durmg findings, additional ag- 
gravating evldence regarding the circumstances of the offense not intro. 
dueed prior to findings, ewdence of prior cnminal convictions. and per. 
same1 records reflecting the past military conduct and performance of 
an accused.aaln civilian systems, virtually any relevant evldence may be 
introduced during sentencing.Zm' The military Bystem, therefore, c h m  
nels the sentencing authority's discretion and thereby promotes uni- 
formity to a greater extent than did pre.Furman. civilian capital sen. 
tencing procedures. As the military syetem permits the sentencing au. 
thority to consider amuch narrower range of aggravating evldence d w  
ing sentencing, there is substantially less need m the military for stand- 
ards which guide the sentenmng body's consideration of aggravating evi. 
dence. 

C. POST-TRIALREVIEWBY THE 
CONVENING AUTHORITY 

As noted earlier, the Supreme Court has examined post.trial p r o w  
dures not only to determine if they properly apply statutory criteria or 
procedures on appeal but also to see if any trial.stage infirmities Identi. 
fied in its review have been "cured" through appellate action. In this re- 
gard. the initial mandatory postdrial revlew by the convening authority, 

Paragrsph 53, Manual 

Psmgrsph75b Manual. 
"'U C M.J art 45C~). paragraph 7 b .  Manual 

"'Paragraph 75b(2), Manual.s~~genimlly MeGautha v Califorma.rupm note 86 
/" U C M J art 52lbX1) 
"'See Smith v U m t d  Sfstes, 551 FZd 1193 (10th CY I ,  mrf d o n i d  434 U S  830 

'*See25,paragraph75 Manual 
" ' S e e .  08.. Ga Code Ann 5 27-2503 119781: Tex Code Crim Proc,  art. 37 0711s) 

11877):UmfedStalesv Bolea.11M J 165 .198n5(C.MA 19811 

(Supp 18801,seealsa Fed R Crm P 32 
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unprecedented in civilian iurisdictiona. goes far to insure eystemic com. 
phance with the requirements of Furrnan, even in the presence of my 88. 
sumed t r iahtage deficiency. 

Specifically. the staff judge advocate must submit a written past.trial 
rewew to the convening authority with respect to all general courts.mw 
tial This review must contain: a summary of the evi- 
dence; the staff judge advocate's opinion a8 to its legal eufficieney, a re. 
ommendation as to the action to be taken with respect to findings and 
sentence; and, specific reasons for that recommendation. The review 
may also contain extra-record matters to assist the convening authority 
m his determmation of an appropriate action on the sentence."' A mili. 
tary accused "' has the right to submit B rebuttal to the post.tria1 review 
for the convening authority's mandatory consideration?ss On the basis 
of this review, the convening authority ultimately approves only "such 
findings of guilty, and sentence. . a s  he finds correct in law and 
fact." The convening authority may disapprove legal sentences by re. 
duang the t e e  or quantity of punishment when, in his unfettered judg- 
ment, the adjudged sentence appears unnecessarily severe m light of 
"the possibility of rehabilitation as well as the posable deterrent ef. 
fect." 

In these respects "the Uniform Code accords an accused an advantage 
that has no parallel m the civilian court." Is' The convening authority's 
action not only assures that the adjudged penalty is proportional to that 
warra..ted by the offense and the offender but also provides significant 
protection against the approval of a penalty which is etypicelly severe in 
comparison to other sentences for like offenses imposed within that 
same juns&ction This unparalleled initial post.tria1 review minimizes 
the risk that the military capital sentencing system will fail to satisfy 
the proportionality and uniformity requirements found lacking in civil- 
ian jurisdictions by the Supreme Court inFurmon 

tion "Enghah,supm nota 6at563  
"'UCMJ.art61.paragrsph85,Manvsl 

/"I As an aceuseds written clemmcy petition h o m e s  part of the wid  recard at a h  IS re- 
rimed hythecanven~gsuthorit)  stthis stage L e  Engtish.eupm note 6 Deienaecounwl 
may submit 8" Article 3 8 ( d  C C M J brief ta the convenvlg avthonty eonfavlmg ''such 
matters 88 he fwli should be considered m behalf of the sccused " I2 C M J art 38. Thla 
hrieiIsmadepartofthetnalreeord See Enghah.supm note6 

United States Y Goode. 1 M J 3 (C M A 19751 

'*' C C M J art 64 
-1 Psrggraph ao, ~ a n u a i  
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D. FINAL APPROVAL BY THEPRESIDENT 
No sentence of death may be executed "until approved by the Presi- 

dent." Unlike most state jurisdictions where the defendant must seek 
executive clemency (and the executive has discretion to refuse to conaid- 
er his petition), when the Court of Military Appeals affirms B convictton 
and death sentence, "the record of trial, the decision of the Court of Mili. 
tary Review, the recommendations of The Judge Advocate General, and 
the decision of the h u r t  of Military Appeals shall be transmitted to the 
Secretary concerned for the action of the President." 'yo The President 
must either approve the sentence adjudged "or such commuted farm 
of the aentence as he sees fit " 

Thus, as a final assurance that the adjudged sentence 1s neither arb,. 
trary nor disproportionate,"' especially with respect to other sentences 
imposed throughout all the armed services for similar offenses, the 
authority who exercises clemency (the President) must expressly and af. 
finnatively approve a capital penalty. In the military, final executive ap- 
proval cannot occw by the passive operation of law, and the reluctance 
to expreasly disapprove a death sentence cannot constitute approval of 
the sentence. Rather. executive approval must be clear and unequivocal. 
This final procedural protection insures ultimate systemic compliance 
with F~rman."~ 

E. CONCLUSION 
The additional safeguards and procedures embodied in the military 

capital sentencing system (the unprecedented pretrial procedures, the 
unparalleled additional trial.phase procedures, the mandatory initial 
post.trid review by the convening authority, and the mandatory final 
approval by the President), compensate far any possible constitutional 
deficiency with respect to traditional capital sentencing procedures. 
Viewing the operation of these procedures in their entirety, the risk of 
"wholly arbitrary or capricious action" has been sufficiently minimized 
by the military capital sentencing system.so' The military system, in Its 
entirety, satisfies the requirements of Furman 
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IV. UNIFORMITY OF RESULTS 
The decisions in Furman and its progeny sought to insure that each 

iuiisdicnan wouid adjudge the death penalty " w t h  reasonable conme- 
tency, or not a t  all".s"Same commentators, relying upon a prolonged ab- 
sence of the imposition of the death penalty in the military. contend that 
the military capital sentencing system 1s unconstitutional because the 
death penalty allegedly has been executed rarely and inconsistently "- 
Such contentions are insufficient to support the burden of proving that 
the military's presumptively constitutional capital sentencing system i8 
unconstitutional 

First, any reliance upon military cases in which the death penalty was 
not adjudged for either premeditated murder or felony murder 1s im- 
proper, because the reported decisions of those cases da not reveal how 
many af them were referred nan.capital."' To the extent that the con. 
vening authority in exercising pretrial discretion 'On referred these cases 
a8 non-capital, the military capital sentencing system suffers no consti- 
tutional mfirmity.30s As such an attack upon the military capital sen. 
tenting system would not exclude the possibility that charges in Borne 
cases were referred as nancapital, reliance on these or similar cases is in. 
sufficient to sustain the burden of proving the unconstitutionality of B 

military death penalty on the basis of an alleged lack of 

Second. the sparing imposition of the death penalty in the military 
manifests that military court members and reviewmg au thon tm "are 

"'Fddings v Olilahoma 102 S Ct 81 8 i 5  Beginmng wrhFuimon. thesupreme C a w  
haa enunciated eon8fitutionai guidelrnes for the purpose of achueumg more u f o m  results 
fmm capital sentenem% Ssiifemr Gregg Y Georgia. 428 C.S at 188 n 36 lapinion of Stew. 
Lyf. Powell and Stevens, J J I,  m e  Furman v Gwrgm 408 at 267 (Douglas J , concur. 
mgl: id. st 309-10 iSteivsrt J , concurring). id at 313 (Ullite, J , eoneunngl, Id e t  398. 
99 (Burger C J dasontmg) W d e  B capita1 sentencmg s y s m  muat produce uniiom re. 
sdte regardless of hob exemplary It8 procedures may be "[ab their face" LGregg v Gwr. 
nn, 428 U S  at 198 Lapmion of Stewart Powell and Steuens, J J 1. see aka Gadfrey Y 

Deorgla, dupm note 411) the Eighth Amendment does not require sppUsfe  court8 to con. 
duct 8 m f o m l t y  analysis m every c ~ s e  Sir notea 218-239. mpm.  and aecampanymg 
f e l f  

' m S ~ e , o g ,  Ruaaalborg,supm note 6 
8'iS~e, 0.8 , Umted State6 v Mitchell. 2 Y J 1020 [A C M R 19761,pal denbed, 3 M J 

105 IC M A 1977). United States v Talsvera, 2 Y J i 9 9  IA C Y R. 19761, offzrmed.  8 
M J  l 4 1 C M A  1879),CnitedStatisi Noreen 4 8 C M R  2 2 8 l A C Y R  1973),affirmrd. 
2 3 C M A  2 1 2 , 4 9 C M R  1i1974) CnrtedSrslesu CeUey,46CMR 1 1 3 1 i A C M R ) . o f  
i i i m e d ,  22 C.M A. 534, 4 8  C hl R 19 11973). Umted States Y Thomas. 46 C Y R. 706 
LA C.M R 1972) p d  denied. 46 C M R 1324 lC M A 1973). United States j. Thomas. 38 
C M R  655 iABR 1968) 

:',of 
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especially cautious m imposing the death penalty, and reserve that 
punishment for" only the most w e r e  capital cmes."' The sparing Imp- 
sitian of the death penalty in the military alsc indicates that mihtary 
sentencing authorities and reviewing authorities have tempered their 
sentencing decisions with a due concern for extenuating and mitigating 
evidence regarding the character of the accused and the circumstances 
of the offense. In this respect, the military capital sentencmg system 
comports fully with constitutional requirements."' Indeed, there was 
substantial extenuating and mitigating evidence presented in illuatra. 
tive murder cases where death was not m p o s d s L s  As the Supreme 
Court has stated, "[nlathing in any of our cases [regarding the Eighth 

'I' Enmund v Florida 102 S Ct  a t  3388 (O'Connar, J , dmsentmgl. 8ee Giegg v Gear- 
ma. 428 US, at 181-82 (opimon of Stewart. Powell and Stevens. J J 1 Indeed, imposition 
ai the desth penalty m the mhtary aatiafies the Eighth Amendment reqv~emenl of "rea 
mnable consistency" (Eddinga I Oklahoma, 102 S Ct  at 8751 See. e g , Ummd States v 
M a t t h e w  mpm note 5 brutal r awmurde r  where the victim auffered exteniivt physicai 
pavl p m r  ta death), United Ststei  v Bennett 7 C M A 97. 21 C M R 223 119561 Corutal 
rape and attempted premeditated murder). United States v Thomas, 6 C M A 92 19 

218(1955)lfour speifieationaof pnmeditstedmurderl. UnlredStareav Mmre, 13  
311 (AB R 19531 affiimed, 4 C M A 482, 16 C Y  R 56 (19561 (premed] 
and asnadf with mtent to eommir robberyl: United States v Edwards, 11 C 
B R 18531, mpp dec , 14 C M R 292 ( A B  R , aij i imrd 4 C Y A 299. 15 C 

299 119541 (premednated murder). United Statei  r Ransom. 12 C M R 480 (A B.R 19531, 
a f I i r m 4 4 C M A  1 9 5 , l S C M R  195~19543~premeditamdmurd~r,rap~.robbery aggrs- 

O B n e n . 9 C M R  201(ABR 1 9 5 2 1 , a j / ~ r n ~ d , 3 C > I A  105, l l C h l R  105(1953l(pre- 
meditated murder). United State8 b Rigglna and Svttlen and Beverly, 8 C M R  496 
1A B R 19521, o f f w m e d .  2 C M A 451,9 C M R 81  119531 (premeditated murder and two 
robbry specdieations1 
''l Eddrngs Y Oklahoma. 8upm nuts 15, h c k e t t  Y Ohm mpra note 15, Robem 1Stanib- 

lam1 Y. Larnsi~na. iupm note 20. Wwdson v Uorth Carolma. u p r a  note 20, c i  Ga Code 
A m  B 27-2537 (Sup? 19761 IGeorea Supreme Court must consider matters relating ta 
the offender in comparmg adiudged death sentence Kith penalty adjudged m ' ' imlar" 
cseeei 

" ' L r . s g ,  Umted States Y Mitchell supranate 307(aubstantiaieridencaregar~gthe 
a c c u d s  p n m  aufstandmg m i h t w  w o r d ) ,  United States Y Soreen dupm note 307 (ae 
c u d  suffered from character and behavior disorder and wjai mtaricated at the tune of the 
otfenseal. Umted States Y Smith. 47 C &I R 952 (A C M R 19731 (wartune murder by BC. 
c u d  who shot hunself after the offense and atherulna presented evidence that he nag not 
-ne): Umted States I Cnder. 45 C hl R 615 (IC M R. 19721 (warrune m v d e r i  by ac. 
c u d  who WBB mentally and phyaicall) exhausted at tune of aifense from exended C O ~ .  
bat): Umted States v Blsnkenship 30 C M R 881 (A F B R 19651 (premedmted murder 
committed by mmxnsted accused who had been buffering from ptrebs and who committed 
offense after wt lm armed wlth the accused1 Noreaver. cases such as Umfed States I 
Bungarner. 43 C M R 569 IA C M R 1970). for example, axe not relevant t o  the mtant 
analysis because the court mQIfial found the aceuhed gullty of the noniapitd affenae of 
unpremedilsted murder Sre U C M J art 118(2) As the sentencing authority therefore 
&d not decide whether t o  unpose the death p m l t y ,  the Eaet ,hat Bumgarner reeived B 
Iement sentence IB not probative af rhether the death penalty 18 adpdged arbirrarlly ~n 

v a t 4  aasau1t. hftlng "P B weapon to ha svpenar eommlsslaned off,ceri, Urvfed States Y 

mihtarycspltai cases 
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Amendment] suggests that the decision to  afford an individual defend. 
ant mercy violates the Constitution." 

Finally. the sparing mpoatmn of the death penalty in the military is 
attributable in part to a tacit moratorium against its imposition, This 
moratonum began in approximately 1967 "while cases challenging the 
procedures for implementing the capital sentence [were] reexamined 
by" the Supreme Court."'1 This moratorium has likely affected both the 
willingness of convening authorities to refer cases 8s capital and of court 
members to adjudge a death penalty. During the period of uncertainty 
after the decision in Furman. "caution and deference required [lower fed- 
eral courts passing on the canstitutionahty of the federal civilian death 
penalty 810] to await the results of the Supreme Court's further consider- 
ation of capital punishment '' This same desire for further guidance 
fmm appellate authorities undoubtedly explains the reluctance of staff 
judge advocates to recommend that cases be referred as capital N' and of 
militaryiudges to permit cases to be tried as capital.dls 

In light of this moratorium and the procedural protections of the mill- 
tary capital sentencmg system which comply with the guidelines set 
forth in Furman and its progeny, the affirmed death penalty in United 
States ti Mottheus is not violative of the Eighth Amendment solely 
because it is the first such sentence to be adjudged in a substantial pen. 
od of time.'*> To conclude otherwise would require Congress to  engage in 
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the empty ritual of re-enacting the same codal proviaions to have a death 
penalty available in the military The Supreme Court's decisions with re. 
Bpect to the Eighth Amendment should not be interpreted to compel 
such an absurd result."* For these reasons, a capital accused could not 
sustain his burden of prowng that the military capital sentencing sys. 
tem LB unconstitutional by contending that the system does not pro. 
duce uniform capital aentences 

V. CONCLUSION 
The validity of the arguments advanced in this article will m n  be 

tested before the Court of Military Appeals in United States u 
Matthews. '*' Regardless of the result attained there. the ultimate resolu- 
tion of the issues likely awaits prolonged appellate litigation, potentially 
leading to review before the Supreme Court Perhaps just a8 likely is 
that this fluid area of constitutional law will continue to  develop and 
change through judicial decnions in other jurisdictions during the 
course of that review. Congressional and presidential action may also be 
in tewsed  through amendments to the Uniform Code of Military Jus. 
tice or changes to the Manual for Courts.Martla1. The outcome of any 
one case, however, will not affect the undeniable trend within civdian 
and military society toward the increased w e  of the ultimate 
Capital punishment, unique m its moral, philosophical, and legal impli. 
cations, deserves the most careful consideration in all quarters before its 
exercise is either assailed as being immoral and useless or praised as be. 
ing righteous and necessary. 

"' C i  Uruted Safes Y Turkette 492 E S 676 (1981) IItstute shovld not be mbrmeted 

olMihtaryRev&S611 CalumbaPlke,Falls Church,Vlrgims. 22041 





THE CONSTITUTIONALITY OF THE 
U.C.M.J. DEATH PENALTY PROVISIONS ' 

by Major John J. Pavhck, Jr * *  

I. INTRODUCTION 
The death penalty, the ultimate sanction, has been the subject of much 

controversy and fascination in recent years During the late 1960's an 
assault upon the constitutionality of the death penalty was launched by 
several groups led by the NAACP Legal Defende and Education Fund, 
lnc. and the American Civil Liberties Umon. The zenith of their success 
was the 1972 Supreme Court decision of Furman 0. Georgia,l which 
struck down the Georgia capital punishment statute as violative of the 
cruel and unusual prohibitions of the Eighth Amendment.# Since that 
time the Court's attempts at grapphng with this area has been char. 
acterized by lack of unanimity in reasoning and uncertainty in direction. 
The Furman decision itself was of little usefuiness as legal precedent. as 
i t  was a five to four per  curiam decision unth nine beparate opinions: 
however, its practical effect wa8 far reaching. Furman caused courta to 
strike down and legislatuxes to amend all except one of the capital pun- 
ishment statutes in existence at the time of the d e c i s i ~ n . ~  

The ~ p l n m n i  and conc1u~mn8 expressed m this art& B ~ O  those of the avthar and do 
not neesssnly represent the \dew8 of The Judge Advoeate GeneraYa Sehmi. the Depart. 
meni af the A r m y .  or my other governmental agency Thia articb i8 based UP" B p a w  
wntten by the author in pertid satufactlan of the requiremenfa of the 8Gth Judge Aduo- 
ate Ofirer Graduate Course, The Judge Advaate Genmal'a Sehool. Charlotierviile, Vir- 
pima. durmg acaderme year 1981-1982 

* *  Judge Advaate Generah Corps. Urvfed States A r m y  A u g n e d  ta General l a w  
Branch. AdmrrustratweLav Division. Office ofThe Judne Advaste Generd, Wasinnptan. 
D c , 1982 . present pr~viously assigned 8s a iudge sdvaate u1 the office of the Staff 
Judge Advaate,  1st lnfsntry Dlvmon and Fort Riley, Fort &ley. Kansaa. 1978-1981 
Assigned as Company Commander. 1st BatfaLan. 77th Armor.  4th Infantry Dlvlslon, Fort 
Carson, Colorado. 1974.1976.1st Squadron, 11th Armored Cavalry R e w e n t ,  Fulda Gsr 
many, 1971-1974 J . D ,  1978. Umvsrslfy of Pemsylvarva L a w  Schml. Phlisdeipha, 
Pemeylvarua. B S.. 1970. United Stat- Mihtary Academy. Welt Point. New York Com- 
pleted the 97th Judge Advoeate Officer Bane C o m a .  1978, and the 30th Judge Advacate 
Officer Graduate Caurse, 1982 Member offhe Bars of the  Supreme Cowt of Psnnsylvarvs 
and the UnitdStstaaSupremeCovrt Avihor oiExImordinnry Wnfa 2n IheiMililary JU 
iiirS)slem ADiNonnfP~isprcii ir,  84Md L Rev 7 11979) 
'408US 238(1972)(percunsml 
* Excemwe bail shall not be requued. nor exce88we f m n  mposed, nor c r u d  and unusual 

p u n i s h e m  mfieted US Const amend Vlil  
' Cokerv Georgia. 433U S. 684, 693.94 (1977) Theoneslstutels the Uniform Cadeof 

Mllltary Justice. IOU 8 C (5 801-940119761[heremaftereitedasU.C.M J I. 
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Since Furman, the constitutmnaiity of the capital punishment p row 
smns of the Uniform Code of Mihtary Justice (U.C.M.J.) had not been 
directly addressed an the merits by the Supreme Court and was ad. 
dressed by only one military appellate court ' until the Army Court of 
Mhtary Renew decided United States u .  Matthews on March 17, 
1982. The court mMafthews upheid the constitutionality of the death 
penalty under the U C.M.J. for the offense of premeditated murder.' 
The case is currently before the United States Court of Military Appeais 
for mandatory review with a final decision emected later this year.' 
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Should the court approve the findings and sentence, the President must 
decide whether the death sentence should be approved! If the President 
approves the death sentence, this would undoubtedly lead to collateral 
attack in the federal courts and possibly B definitive decision from the 
Supreme Court. 

This article will primarily examine the constitutionality of the 
military death penalty provisions under Article 118 for premeditated 
and felony murder Lo and briefly discuss the other death penalty provi- 
sions of U C.M J.  far militarytype offenses. The history of Supreme 
Court decisions in the death penalty area will be analyzed and then ap. 
plied to the military provisions of the U.C.M.J. in the light of the 
reqmrements of military necessity. An analysis of these provisions will 
demonstrate that they comport with current Supreme Court require. 
ments and are constitutional 

U. HISTORY AND ANALYSIS OF 
SUPREME COURT DECISIONS 

Prior to Furman, the constitutionality of the death penalty either had 
been assumed or upheld in the decimns of the Supreme Court. Several 
cases decided within the four.year period prior to Furman were 

*ti C hl J art i l(a1 
"Art ic le 118. defmei four categories of murder Tua elegoriea ace pumshsble by 

death (1) preme&tsted murder. and I21 mwder while engaged m the perpetration or et- 
tempted papetrauon of burglary, d a m ) .  raps. robbers. 01 aggravated m o n  The latter 
m often referred ta 8s felony murder although ~f IS h f e d  to the five named felaniea By 
owration of Article 77. ti C M J and Paragraph 127c. Manus1 for Courts.Martml, 1565 
@v. ed I [heremafter cited 88 hl C M I ,  the penalty of death IS extended to tho- who n d ,  
counpel, command. procure. or c m s e  the eommid~iun of me of fheae two types of murder. 
The Supreme burl d e c a m  m Edmund s Ronda. 102 S Ct 3368 115821, struck dawn 

the vnposltian of the death penalty for B p e m n  convicted af felony murder The c ~ g e  m. 
volved a clas~lc felon? murder fact situation wbh the petitioner. Earl Edmuld. dnvmg ius 
accomphees t o  the ~eene  of a robbery and waitmg m the car while they perpetrated the rob. 
bow, Mlmg two people Although there WBP 8ome qneitian aa 0 E d m u d a  Xno~ledge of 
what was ta transpre and the extent of hs p~rticipaiian m the murders, the Supreme 
Court found that hs e d p a b h t s  did not iustlf? the mpoaitmn af the death penalty The 
malorit? a P m ~ m  focused on the u8e of the elaaaie doctrine of felony murder where the e d -  
pnb l ty  of the sefual murderer 18 v~canoudy attributed t o  the nonmurder aecomphce Cif- 
h g  Lackett Y .  Ohio, 438 US 586 (1978). the Supreme Cowl requved that the v n p ~ m i o n  
of the death penalty could be baaed only upan the eulpablhty of the defendant not hla RC. 
camphces The Cawt  found that the death penalti was diapiopanianste where the defend- 
a n f d i d n o t ~ . s i t e m p t t o k r l l , o r d i d n o t m l e n d t h e d e a t h o f t h ~ ~ ~ ~ t ~  

TheEdrniind dmiaion does naf appear to  affect the mpmifmn af the death pendty far B 

murder a c t v d y  committed b) B defendant durmg the ~ommisemn 01 B felony Thus the 
provlslans of Article 11841, U C M J remam unaffected by t h e  mhng The d e m o n  dose 
appear to inuahdate that portion of Paragraph 127e. M C M.. dsahng wlfh the law of prm- 
clplea as 11 apphee to  murder commitfed dwing the c~mmiision of me of the fclonles 
nsmed ~n Arfiele 1 W 4 )  
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premised on the constitutionality of the death penalty I > .  Of these, 
McGmtha u Colifornta.'* decided lust one term before Furman, waB the 
mast important McGautha alleged that the California capital sentenc- 
ing statute violated the due process clause af the Fourteenth Amend. 
ment because the jury had absolute, unguided discretion to impose the 
death penalty The Court rejected the argument based upon history, 
precedent, and a perceived mabihty to  famulate  standards that could 
cover all the conceivable circumstances that could confront a l ~ r y . ' ~  

TheMcGautha case evidenced a concerted effort on the part of various 
organizations, notably the NAACP Legal Defense and Education Fund 
and the American Ciwl Liberties Union, to abalish the death penalty 
During the years prior to Furman, those groups, through their attacks 
on the death penalty, had created a ventable laglam on the death rox 
across the country In Furman and in a number of companion cases. 
these groups argued various positions, including that the death penalty 
violated the cmel and unusual prohibition of the Eighth Amendment I' 

On June 29.1972 the Supreme Court agreed that the particular statutes 
before It violated the Eighth Amendment prohibition. The cruel and un. 
usual punishment clause had rarely been considered by the Supreme 
Court and never in the procedural sense used by the majority m Fur- 
mon In 

'I McCautha v Cahfarnia. 402 U S  183 119711 luntrammeled dmreuan by the )pry fa 
sentence8 defendant to desfhor mme lesserpvniahment 11 not violatireal theduepmcess 
requvements of the Cansntutmn!. Baykm s Alabama. 395 U S  238 11969) (1rr.f tme the 
Bupieme Covf was faced w t h  the argwnenf that the death penalty was cruel and unumsl 
punishment iiolating the Eighth Amendment. reversed on gudt) plea 1ssue1, Witherspaon 
Y IUrnais, 391 U S  510l1966ilasswnedconstrlur~onsht~ofdeathpenalrybut founditun- 
constitutional to exclude jurors who expressed doubts about impairng the death penalty). 
Un i tdSra re rv  Jsckson.390U S ~7011963ilunconifsunanslforsstatutetoallov a d e -  
iendant to exsieise bii right to B )pry m a l  only by s u h p t m g  himself to the possible pen- 
d r y  ofdeath 

402U.S 183(1971! 
Id ~f 196 
See Nota Furman to Oregg The Judicialand Legiaiafi~oHirfor), 22 Haw L J 53 ,71  

l1919i 
"The death pen"8ty w.88 a190 attacked aa violatmg equal pratwrron a1 the law in ~ d a .  

fion of the Fiifh and Fourteenth Amendments and the due pmeea  c l a w  of the Fourteenth 
Amendment 33LEd  2daf93011972! 

I' The rensons for this relative inacirvrty ~ e e m  to center an the vagueness of the essential 
terne and the resultant diflirvlfi m ~pp iymg these terms to m y  gwen sltustion Addmon. 
ally. It was not untd Robvlsan Y Cslrforma, 370 E S 690 11962) fhst  the Supreme Cowl 
tlesrly sppled the e g h t h  Amendment ro the stales 

irorueally, one of the prmary Eighth Amendment cages relred upon b) the malorlty ~n 
Furman, Trap Y Dullea. 356 U S  86 11958) apeelfieally rejected the propaaman that the 
death penalty vialared the conititutional prohibition against cruel and u n ~ i u s l  punish 
ment 
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A.  THE F U M  DECISION 
Theper curiam decision in Furman is a judicial nightmare of nine sep. 

arate opinions, and the specifics of the opinions are af limited practical 
and precedentml value. Five justices found that "the imposition and car. 
v n g  out of the death penalty in these cases constitutes cruel and un. 
usual punishment in violation of the Eighth and Fourteenth Amend- 
ments." I' A brief analysis of the Separate opinions supporting this Po& 
tion is essential in understanding the starting position in charting the 
Court's reasoning concerning capital punishment. 

Justices Brennan and Marshall may be considered together, as they 
alone reached the core question of whether the death penalty was uncon. 
stitutmnal m all cases. Bath justices, though for different reasons, found 
that the death penalty was per se unconstltutional Justice Brennan 
found that the meaning of the Eighth Amendment prohibition was not 
static or limited to thow punishments prohibited when the Constitution 
was established, but drew its "meaning from the evolving standards of 
decency that mark the progress of a maturing society.'' 'I He found that 
the death penalty did not comport with human dignity, that modern so- 
ciety did not find i t  acceptable, and that it could not be shown to further 
any penal purpoee that could not be served as efficiently by less severe 
punishments.>' For these reasons he viewed the death penalty as cruel 
and unusual under all circumstances. Justice Marshall, after a detailed 
review of the history of capital punishment and of the cruel and unusual 
punishment prohibition of the Eighth Amendment, based his decision on 
the premise that the death penalty was excessive and morally unaceepta. 
ble to the people of the United States lo These two justices have consst. 
ently followed their initial positions and have predictably concurred in 
the result of every case which struck down a capital punishment statute 
and dissented in those in which one was upheld.*5 Because of this con. 
sisteney and the Court's later holding that the death penalty was notper 
se unconstitutmnal, the opinions of the other three justices who formed 
the majority are critical. 
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Justice Douglas focused his analysis an the discriminatory application 
of the death penalty to racial and other minority groups He found that B 
puniahment is unusual and hence constitutionally defective when i t  "dm 
criminates , , b y  reason of race. religion, wealth, social position, or 
class. or if it 18 imposed under a procedure that pves room for the play of 
such prejudices " Justice Douglas found that the unguided discretion 
oven sentencing badies in capital cases allowed the crucial decxion of 
life or death to be based upon some such prejudice or other impermissi- 
ble standards.z' The core question of theper se unconstitutionality of the 
deathpenaltywas not reached by hisanalysis 

Justice Stewart, relying an bath the Eighth and Fourteenth Amend. 
ments, found that the infrequent imposition of the death penalty made 
it unusual in "the same way that bemg atruck by lightning is cruel and 
unusual." The death sentences for the pentimers before the Court 
were cruel and unusual because they were among a "capnemusly selected 
random handful upon whom the sentence of death has in fact been Im. 
posed." 

Justice White focused upon the societal goals of the death penalty as a 
deterrent and found that because it was so infrequently imposed, it 
served little or no societal purpose "Relying on the Eighth Amendment. 
he found that the imposition of the death penalty under the circum. 
Stances before the Court "would then be pomtless and needless extinc. 
tion of life with only marginal cantnbutions to any discernible social or 
public purposes." %' Justice White used his experience with capital cases 
to conclude that ,  under the procedures in the Georgia statute, "there 1s 
no meaningful basa far distinguishing the few cases in whlch I t  18 im- 
posed from the many cases in which it 1s not." 

Justice White's and Justice Stewart's opinions are important because 
in later cases they consistently authored differing opinions for three. 
judge pluralities. Both justices refined their policies and shifted their 
emphasis in later cases. Justice Stewart shifted to focus on the prace- 
dural aspects of capital sentencing, and Justice \%%ne shifted to a peat .  

. . _  . 
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er deference to the desires of the legislatures in establishing criteria to 
decide who should die. It i B  impossible to derive an extensive rationale 
that would encompass the opinions of Justices Douglas, Stewart, and 
White However, the evil that they perceived in the Georgia statute was 
the unbridled discretion of the jury in imposing a death sentence. This 
proposition is samewhat shacking, a8 the Court had held only one year 
before in McOoutha that this type of jury discretion was unavoidable 
and did not violate the due proeesa clause of the Fourteenth Amend- 
ment.l' 

Four justices dissented in the result, writing separate opimons.l' All 
four generally decried the infringement upon the legislative perogatives 
by the Court's decision and argued that the decision ignored almost two 
hundred years of prior decisions. These opinions are not critical to the 
discussion of the Court's approach to subsequent capital cases because in 
future cases most of the justices proceeded from the practical result of 
the Furman decision's attack on jury discretion. 



MILITARY LAW REVIEW [VOL. 97 

B. THE INITIAL EFFECT OF FURMAN 
The practical effect of Furman was twofold. Rrst ,  the Court ostensi. 

bly invalidated, expressly or implicitly, all emsting capital punishment 
schemes." Second, the decision created confusion as to what constituted 
a constitutionally acceptable statute. This confusion. caused by the mode 
of the Court's decision and the lack of a majonty or even a plurality 
opinion, spawned many scholarly inquiries, with some commentatom BP 

guing that such a constitutionality acceptable statute could not be for. 
mulated.]' Despite this uncertainty. many state6 did enact new capital 
sentencing Statute8 in response to Furmon. The statutes generally fell 
into two general categories-those that removed all discretion from the 
sentencing body by making the death penalty mandatory for certain of- 
fences and those which attempted tc limit discretion by prescribing 
standards to guide the sentencers in their decision. After Furman, 35 
state8 revised them capital punishment statutes,a8 but the Supreme 
Court did not grant review of any of the new statutes until 1976 In that 
year, the Supreme Court granted review in five death penalty cases, and 
not unsurprisingly these included two mandatory death penalty atat. 
Utes "and three guided discretion statutes.*' 

C. THE 1976 CASES-SOME GUIDELINES 
For those who awaited definitive guidance in the mea, these cases 

w e ~ e  somewhat of a disappointment. Not one of the cases was decided by 
a majority opinion, and the plurality opinions did not establish a set af 
definitive guidelines for evaluating capital punishment schemes H o w  
ever, the core question not reached by the majority in Furmen, the con- 
stitutionality of the death penalty m all circumatances, was answered m 
Gregg v .  Georglo." Seven justices agreed that the death penalty was not 
per  88 unconstitutional, and six found that the inherent and unavoidable 
discretionary decisions made prior to the trial, such ae the decision to re- 
fer the case a8 a capital offense. did not invalidate the statute on consti- 
tutional grounds.s' A malarity of the Court found that the guided discre. 

"Furman. 408 U.8 at 417 lPawell, J ,  disaentingl This was foilared by ~ i t i o n c  of 
m y t i  or iegislatwes either fo strike dawn or  reseind the atalufer or amend them The one 
emption to thie general statement 18 the U C M S 

""otD h c r r t m  and tho Conafilvfiowlily of fhe .Vew Death Penalty Statutes 87 
H a w  L Rev 1690,1692(1974) 

"oregg 4mus 1 ~ 3 ~ ~ 1 7 9  
Roberts v h u m a n a ,  428 US. 325 119761. l l lwdwn I Norrh Carolma. 428 U S  280 

(1976) 
I' Svrek Y Texas, 428 0 8 262 119761, Proffitf v Florida 428 US 242 11976). Gregg v 

Georgia. 428 U.S 153 11976) 
" 4 2 8 0  S a i  18711976) 
"The ivdgmenf af the C a w  m Giagg *BE announced br Justice Stewart m BO opmon 

iolned by Justices Parel l  and Steieni Cancurnng ~n these two mpects of the pluraht) 
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tion statutes of Georgia, Texas, and Florida did not violate the Eighth 
Amendment and that the mandatory death penalty statutes of huiaiana 
and North Carolina did. Even though the practical result of Roberts u. 
Louislona w m  to invalidate ail man. 
datory death penalty statutes, the Court's opinions also began a shift 
from the arbitrary and capricious sentencing focus of Furman to the con. 
cept of focusing on the individual defendant and the circumstances sur. 
rounding his cnme.'O 

1. Gregg u Georgia-Guided D w r e t m  

Troy Leon Gregg was convicted and sentenced to death pvrsuant to 
the Georgia capital punishment statutory scheme for the m e d  robbely 
and murder of two men. He attacked his sentence an many grounds, in. 
eluding the core question not reached in Furman, theper se uneonstitu- 
tionality of the death penalty.'> A three-justice plurality, authored by 
Justice Stewart and pined by Justices Paweii and Stevens. announced 
the judgment of the Court that the death penalty was not per  se uncon. 
stitutional and that the inherent prosecutorial dieeretion did not render 
the entire process standardless.'* In answering Gregg's attack on the 
Gemma statute, the Court had first to define the meaning of Furnun.  
The Stewart plurality phrased the holding as follows: 

Because of the uniqueness of the death penalty, Furman held 
that it could not be imposed under sentencing procedures that 

and Woodsan D .  North Carolina 

227 f&ennan. J , dissentmgl andtd 81 23 i  (Marihall, j , diasenlmg) 
"428US.325U976i 
,'428US 28OU976i 
I o  The pivshry ~p in ian  m U'mdaon found that the fundamentsl reguest far human &g. 

nity ' ' r e a u ~ e ~  consideration of the character and r eo rd  of the mdiwdual offender and the 
&m&ces o t  the particvlar offense an B ~ ~ n a f i t u i i ~ n d l y  indispensible part  of the proe. 
~afmiLctv lgrhepena l tyo fdeafh"428US at804 

( I  In addition 10 advocating that  rhe death penalty WBI under all evcmstances c r u d  and 
youbud pumshment Gregg attacked the specific Georgla statute 88 bemg vneonstitvtional 
He .rami that the change8 were only C O ~ O ~ ~ C  and that the arbitrameis m d  eapneioui. 
ness condemned by f i r m o n  v . 8 ~  still present due m the vagveneai and overbrsadth of the 
atatute and the sggraratlng factors rUm challenged were the dlacretionary setions d e r .  
ent In theprosecutmgaf acapifalcasemGeargia. Gregg argued that s e tmssueha8de id .  
mr whether to nrnieeute the eaae or nlea barialn or commutmm the sent~nee bv the mver. . I  ~. ~ 

nor, were esaentiauy unfettered and therefore mnbtmtmnsUy m f i d .  All of t h e e  mgu- 
menta werereietdby themsiorifsaf theiuiirees G i e ~ g ,  428U 3 163,198-207 

G m m  428 U S  153 187 199 Juatiees U k t e  and Rehnowst and Chief Justice Bur- 
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created a substantial risk that It would be inflicted in an arbi. 
trsry and capricious manner . . Furmon mandates that where 
discretion IS afforded a sentencing body on a matter so grave as 
the determination of whether a human life should be taken or 
spared, that discretion must be suitably directed and limited so 
as to minimize the risk of wholly arbitrary and capricious ac. 
tian." 

The Georgia statute was evaluated within this framework 

Under the new Georgia statutory scheme, the defendant is tried in a 
bifurcated proceeding, where guilt or innocence is determined in the 
first phase either by the jury or the judge If B lesaer included offense 18 
raised by the emdence, then the judge must so instruct the j u r y  "After a 
defendant is convicted of or pleads guilty to a capital offense." a presen. 
tencing hearing is held in which the judge or jury hears additional argu. 
meat from the state and the defendant, as well as evidence in aggrava. 
tion or mitigation." After this hearing, a death sentence can be imposed 
only if the sentencing body finds beyond a reasonable doubt that one or 
more of ten statutonly defined aggravating factors are present." The 

' 8 0 r r g g ,  428 U S  e1 188 
#'Id ~t 163 
4'Smsv S t s t e . 2 0 3 G s . 6 6 8 . 4 7 S E  Zd862119481 

The eapltsl offenses under the Georgia code were murder, Ga code Ann 5 26-1101 
(1972). kidnapping 26-1311 (1972). m e d  robbers 5 26-1902 (19721, r a p  
5 26-2001 (19721, tzmon. 5 26-2201 (19721. and arcraft  h y s c h g ,  S 26-3301 11972) 
The Supreme Court of Georgla m reviewulg Gregg's canv~ctmn far murder and armed rob. 
bev upheld the death ~entence far murder, but vacated the death sentance far armed rob. 
bery. Furmsn V. Gmrps. 233 Ga 117,127.  210 S E 2d 659, 667 11974) The c o r n  res. 
soned that the death pns l ty  had rarely teen mposed in Georgia for armed robbers and 
that the ,uq mproperly considered the murders 8s aggravarlng eircmatances far the rob. 
benes Id 

'Gs CodeAnn 5 27-2503iSupp.19751 
*"Gs CodeAnn 5 27-2534 l(Supp 1971!.Theataruteprovidea 
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Judge or jury must declare in writing which of the ten factors were found 
present. On a mandatory appeal the aggravating factor or factors are 
scrutinized by the Georgia appellate courts.'s T h e  Supreme Court of 
Georgia must determine not only that any aggravating factor is sup- 
ported by the evidence but also that the sentence was not the product of 
prejudice or passion Finally the Georgia Supreme Court insures that 
the Sentence is not disproportionate to the crime or inappropriate to  the 
defendant and measures it against the sentences imposed far similar 
crimes elsewhere in Georgia.>' 

T h e  Stewart plurality focused on three general aspects of the Georgia 
ayatem which were found to  satisfy the requirements of Furrnon The 
first was a bifurcated trial in which a separate presentencing hearing ab 
lowed the sentencer to consider all evidence relevant to sentencing, in. 
cluding the defendant's character, the defendant's testimony in mitiga 
tion, and arguments by both sides." Allowing both sides to argue the ag. 
gravating and mitigating evidence helped to focus the sentencer's a t t en  
tion on only the appropriate factors. The second aspect was the statu- 
torily mandated aggravating factors which helped guide and limit the 

(4) The offender committed the offense of murder for hvnself or another, for the pw.  
pose of recenmg money or m y  ather thing of monetary value 

(5) The murder of a ivdieial affieer, former iudieial officer, district atmrney or ~ohcitar 
or former &strict attorney or  rohcitor dwmg 01 because af the exercue of h a  official duty 

(61 The offender c w i d  or dlrected another to commit mwder or committed murder 88 

m agent or employee of another p e r m  
(7) The offense of murder, rape, armed robbery. or Xldnsppmg ws O Y t l B ~ e o Y S i s  or wn. 

tonly d e .  harnble or inhuman m that  ~t involved torture depravity of mmd. or an aggra. 
vared battery to the vienm 

(8) The affense af mwder was committed againit m y  peace officer correction8 em. 
ployee. or fveman while engaged m the performance of his afficial duties 
(9) The ofiense of murder was committed by B p e r m  m or who has escaped fram the 

laWfVl custody of B peace officer Or place O f  lawful eonfmement 
110) The murder w e  committed far the purpose of avoidmg, mtarfering with. 01 pre. 

venlmg alarfularreirarcunrodymsplaceoflarfvlcanfm~mont,afhvnaelfaranother 
(c l  The statutory matructions ab detemmed by the trial iudga to be warranted by the 

evideneeehaYbegl~en~nchargeandmwntmgtothejuiyforit ideliberntion Theiury,if  
its verdict be a reommendation of death shall dasignste m wntmg. signed by the foreman 
ofth~iury,theaggraratmgeucumJtsneD orclrevmatanceswhiehafaund beyandareason. 
abledoubt Innon.iur>, canes the judgeahall mskeauchdesgnatmn Exeeptmcasosoftrea. 
son or alrcraft hiiackmg. unless ai least m e  of the statutory aggravatmg ~ l i c ~ m s f a n ~ ~ d  
envmerafedmeeelian27-2534 I @ ) a a a  found.thedaath p~nslfyshallnarbovnpoaed 

"Id a t§  27-2634l le l  
" Z d  st( 27-2637 
"Id 
" G i w ~ . 4 2 8 U S  153,190-92 197 Tha~lurshtvo~mionemiaiuodrhevn~ortaneeof 
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sentencer's discretion and removed the substantial nsk that the death 
sentence was based an whim or prejudice "That the sentencer was re. 
quired to declare in writing the statutory basm for the death sentence 
was tied to the third aspect considered by the opinion, the appellate re. 
view. The plurality opinion found that the judicial review was especially 
important because It served "as B check against the random or arbitrary 
imposition of the death penalty 'I Likewise. "the proportionality re- 
quirement an review . . prevent[s] caprice in the decision to impose the 
penalty " 'I Whtle pointing to the salient features of the Georgia system, 
the Court warned that these were not the only features which would 
satisfy Furman, rather "each distinct system must be examined on an in. 
dividual baas." The opinion emphasized that such an examination of a 
state statute must consider the sentencing system as a whole in deter- 
mimng if it sufficiently reduces the risk of arbitrary death 

Justice White wrote a separate opinion, joined by Chief Justice Burger 
and Justice Rehnquist. in which he agreed that GeorDa had constructed 
a constitutional capital punishment scheme that satisfiedFurman.'l He 
placed great emphaas on the importance of the Georgia Supreme Court 
in reviewing all of the death penalties to insure that "death sentences 
imposed for discriminatory reasons or wantonly or freakishly for any 
given category of crime wi l l  be set aside." He continued to focus his at- 
tention an the establishment of B system which resulted in uniform sen. 
tences for similar offenses.'O Only through the even and predictable m. 
position of the death penalty could a capital punishment system fulfill 
its purpose of providing deterrence, Justice B l a c h u n  concurred in the 
judgment citing his dissent m Furman Justices Brennan and Marshall 
dissented in separate opinions finding that the death penalty under all 
circumstances violated the Eighth and Fourteenth Amendments." 
2 Jurek o. Texas-A Different Approach 

was 
substantially the same as that in Gregg and can functionally be joined 

The Florida statutory scheme considered ~nPmff t t t  L. Flondo 

" G n E g . 4 2 S C S  163,196-98 
"id at206 
"id a t 2 0 3  

"id nt 200 
"Id at207 I h e  separareapma 

and merely facuiea on the  Georgia 
"id at224 

"Id at196 

*I 7, 

" G n E g . 4 2 S C S  163,196-98 
"id at206 
"id a t 2 0 3  

"id nt 200 
"Id st 207 I h e  separare opman 18 much rharter and leas detailed than the lead opinion 

"id at224 

"Id at196 

and merely facuiea on the  Georgia capital ~entencing procedures 

*I 7, 

detailed than the lead o ~ i n m n  
,res 

~n IS much rharter and lea? 
capital ~entencing p r o d  

" I d  at227 IBlachmun, J concvr r ingmpdpen t l  
"id at227(Bremsn, J diasenfmgl. 231 ,Marshall. J dissenting1 

426 l! S 242 I19761 The maim difference batxeen the  Florida statute  and Gargin's la 
that the trial Judge rather than r h e m r i .  determines the sentence although the jury does 
return an advisor!, m i e n c e  
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for analysis. Hoaever, the provmons considered m J w e k  o Texas dif- 
fered from those of Florida and Georgla. Although the Texas statute 1s 
often considered in a p o u p  with these state statutes, i t  had essential dif. 
ferences.'"e lead opinion in Jurek, again authored by Justice Stewart 
and oniy a plurality opinion, found that the statute provided for a bifur. 
eated trial and special appellate review as in Gregg. The malar differ. 
ence was the manner ~n which the discretion of the sentence was guided 
The Texas statute limited the death penalty to five types of intentional 
and knowmg murders If the defendant was convicted of one of the five 
t).pes, the statute provided for a presentencing hearing at the conclusion 
of which the jury was required to answer three questions If the jury 
answered each question in the affirmative, meaning that the state had 
proven each beyond a reasonable doubt, then the death sentence was im- 
posed. If the jury answered any question in the negative, then the sen. 
tence of iife imprisonment was imposed. The three questions to be an. 
swered by the jury were as follows. 

(1) whether the conduct of the defendant that caused the death 
of the deceased was committed deliberately and with the rea- 
sonable expectation that the death of the deceased m another 
would resuit; 
(2) whether there is a probability that the defendant wouid 
commit criminal acts of vlolence that would constitute a con. 
tinning threat to society, and 
(3) If raised by the evidence whether the conduct of the defend- 
ant in killing the deceased w a ~  unreasonable in response to the 
provocation, if any, by the deceased." 

The plurality opinion found that the second question had been inter. 
preted by Texas courts to mean that the defendant could introduce any 

(61 the PerPon. K h l e  incarcerated m B penal Institution, murdered another who W B ~  em. 
ployed m the operatian of the penal m a f ~ t ~ f m n  
Id 

" l e x  CodeCrirn Proc .art  37 0711Supp 1976.1976) 
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relevant information in mitigation The opinion concluded that by hm. 
iting the capital offensea to five specific situations, the j u r y m  effect was 
required to find at least one statutory aggravating factor before the 
death sentence could he imposed. and that by the interpretation given to 
the second question, the jury was required to focus on the individual de- 
fendant and was free to consider any evidence in The Texas 
statute w ~ s  found to achieve the same general result as the Georpa m t -  
ute. 
3. The Mandntorq Sta tutes-The Requirement f o r  Indraidualizotion 

The interpretation af the second question by the plurality ~n Jureh be- 
comes critical when the Texas statute 1s compared w-lth the mandatary 
death penalty statutes which were held unconstitutional m Roberts u 
Louisiana 'O and Woodsan u North Carolina 'I The unconstitutional 
mandatary statutes designated a limited number of capital offenses and 
required that the death Sentence be imposed If the jury found the de. 
fendant guilty of one of these offenses. The statutes compietely dim,. 
nated sentencing discretion. although the Louisiana Statute did do* .  
the jury to be presented with instructions on all lesser included offenses 
regardless of whether they were m e e d  or supported by the evidence.'' 
The Court found that the mandatary death penalty had been rejected as 
an unconstitutional manner of Imposing the death sentence.'3 The 
Stewart plurality also found that these sentencing provisions did not al- 
low the sentencing bady to focus on the particularized facts and CLTCUIII- 
stances of the crime and the individual "They raised to constitutional 
proportions the requirement for an individualized sentence. stating that 
"the fundamental respect for humanity underlying the Eighth Amend- 
men t .  . requires consideration of the character and record of the mdi- 
vidual offender and the circumstance of the particular offense as B con- 
stitutionality indispensable part of the process of inflicting the penalty 

e. 428 U S  262 272 
"428US 262,276 
"42808 325(1976) 
'I Woadson,  428 U S  280 (19761 The p l ~ i s l i t y  opinion in Jvrrk recognized that without 

the m o o r t m i t v  to mdiridvahre the sentence and conside1 mitiestme infarmatian the 
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of death."'b These mandatory schemes foreclosed the jury from consid. 
ering any evidence other than that presented during the tnal on the 
ments The vital distinction between the Lausiana and North Carolina 
statutes and the constitutional scheme in Teras was that the Texas jury 
could consider any mitigating evidence presented by the defense in an- 
swering the second statutory question." The defense could present evi- 
dence at the sentencing stage after the question of guilt or innocence 
had been d e t e n n e d  which allowed the court to receive relevant infar. 
mation to individualize the sentence. 

Thm s m e  concept of individualization had been alluded to in Gregg 
when the Stewart plurality stated, '%urman held . . the decision to im. 
pose [the death penalty] had to be guided by standards so that the sen- 
tencing authority would focus on the particularized circumstances of the 
cnme and the defendant " '' This individualization aspect of the Eighth 
Amendment procedural requirements was elevated to constitutional 
proportions in Woodsan," and gained even more prominence two years 
later in Laekett u. Ohio.'B The emphasis an individualization evidenced B 
shift in the Court's analysis and also marked the beginning of a with. 
drawal from the theory implicit in Furman, that sentences should be 
uniform and that there should be a rational basie to distinguish those 
who should die from those who should live do By focusing on the particu. 
larized circumstances of the crime and the defendant's character, the 
Court seems to be encouraging the sentencer to exercise mercy. Exercis- 
ing mercy would necessarily detract from a ratianal.basis approach to 
deciding who dies and who lives and blurs the distinction between the 
two This contradiction with the FurmowGregg rationale has never been 
addressed in detail." 

"Woodaan.428US 280.304 
"Jurik.428U 3 st272-274 
"Girgg,428US 153,199 
"428US 280.304 
"4S8US 586119781 
'O Justice White's dissent WBB predictable aa he was the msin proponent of the require- 

ment of vlvformity and B meanvlgfui difference between those wntenced to death and 
thosesentencedtoaleilerpunahment,furmon,408US at312(Wh~te,J ,eoncwmngl 

'' The plurahfy vl Oregg canmdered the prabiern of mercy in the setting of dlaeretlanary 
acts of offieals bath b f a r e  and after trial may answered t h  attack on the Georgls stat. 
nte by bluntly atatvlg that "Inbthmg m any of ow esse8 suggests that the decman to sf- 
ford an mdividuai defendant mercy violsfea the Conslltvtlon " 428 US 153,199. ALsa at- 
tacked UBB the iury'a abhty at tiid fo delins ra impose the death penalty even I f  one 01 
more aggravating factors were p m m t  The Caw! hkewie bivntly repcted the argument 
81 mamferpreting Furman, and f o m d  thst the lmlated declsran of a lnry to afford m m y  
didnof render rhesratuteunconstitutlonai I d .  a1203 mu. however. bypasees theiasueof 
the fvnetiansl effect on the sentenevlg acheme The decaion to afford mercy IS inherently 
dmretlonaw and exoemely difficult. d not mposelble, to w d e  Sea note 121 and accam- 
panyingtextinfm Theabllitytoaffardmarcyesnbederupd.aprooedwe~pLedfrornthe 
vndeilylng theory oEFurman. which wouldresult m morerationally dieeemible differences 
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D. THE INTERIM 
In the interim between Gregg andLockett, the Court considered lev- 

ersl other aspects of capital sentencmg and further shaped the dimen- 
sions of the death penalty 8 x 8  The Court considered B different aspect 
of the mandatory death penalty statutes nhen  it ruled in Roberts i 

Louzsiono that the murder of a policeman was not so epegmus that it  
validated the mandator) mpasman of the death penalty mthaut consid- 
eration of mitigating factors In Cakei L Georgia," a four.pstice plural. 
Ity joined by three other justices found that the imposition of the death 
penalty was excess~ve and disproportionate for the rape of an adult fe. 
male where the victim IS not killed s4 Cokei 1s an especially important 
case as the Court found substance m the Eighth Amendment as it per- 
tams to the mposition of death Alao. this w a ~  the first case m the death 
penaltj area which relied exclusively on a proportionality analysis *' 

In a more procedural vein, the Court ruled inCaidner u Florida that 
the defendant's due process rights were violated when he was not m. 
formed of all the mformatmn considered by the judge in forming his 
decision to impose the death penalty. This decision highlights the 
Court's concern for ~ n a u n n g  reliability ~n the decision to impose death a t  
every phase of the proceeding n7 

betueen those sentenced to  die and those aenfenced to  live Howe~er  the Court apparentlr 
found rhlr incampafible r i rh  10 desire to focus the sentencer'i artennan on the appropriate 
facts of the particular offense and the defendant Thlr pas eildent by ~ f i  decmom m 
Uoadsan andRoberts snd made d is tmf ly  clear mLorkrft  m a .  homie r .  ~ g n m e s  the ef-  

rd memi ~n rhe underlying rationale afRurrnan Justice 
his dissent inLocisfr uarmng of a return tu the pre-Fw 
6 623 (White J C D " L U ~ T ~ ~ K  m part. dlisentme m part 
He fovnd that e x c e 6 s ~ e  u6e a i  m e r c ~  b i  :he ~ e n t e n c m g  
betspenrhoaeKhajhavldhreandthaseuhashaulddle 
ion undermines the purpose af the death pen 

w u l d  become only I pomtles3 and needless extuxtion of hie' and hence uncm 
under the Eighth Amendment Id rifinp Furmsn I Georgia. 408 C S 238 312 
C0"C"ril"gl 
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E. THE INDIVIDUALIZATION REQUIREMENT 
COMES OFAGE-LOCKETT V.  OHIO 

In 1978 the Supreme Court decided the companion C B S ~ S  of Lockett v .  
Ohio and Ed1 i Okzo,le examining the Ohio death penalty statute 
which was almost identical to the Texas Statute considered in Jurek u. 
Texas The plurality opinion. authored by Chief Justice Burger. found 
that the Ohio sentencmg process failed to focus on the character of the 
defendant because it limited the mitigating evidence that could be con- 
sidered by the sentencers In the Ohia scheme, after finding the defend- 
ant guilty of one of a small group of qg rwa ted  murders? the sentencer 
had to  impose the death penalty unless one or more of three statutorily 
prescribed mitigating factors were present. 

(1) The victim of the offense induced or facilitated i t  
(2) It is unlikely that the offense would have been committed 
but for the fact that the offender WBS under duress, coercion, or 
strong provocat,on. 
(3)  The offense w a ~  pnmanly the product of the offender's psy- 
choas or mental deficiency though such condition is insuffi- 
cient to establish the defense of insanity.*' 

The Court found that "the Eighth and Fourteenth Amendments require 
that the sentencer not be precluded from considering as a mitigating 
factor, any aspect of a defendant's character or record and any of the cir- 
cumstances of the offense that the defendant proffers 8s a baas far a 
sentence less than death " The statutory scheme must allow this evi. 
dence to be considered and must not limit how the sentencer can use the 
evidence 

But a statute that prevents the sentencer in all capital cases 
from giving independent mmgating weight to aspects of the 
defendant's character and record and to circumstances of the 
offenses proferred m mitigation creates the risk that the death 

C B Y Q ~  I t  did not aUov the p r y  to be mitrucfed on lesser included offenses even though 
rased by theendance The touchstone u.81 the reliabllityof fhepdicialprocesi andthede. 

statute See nata 66 &om Sandra Locketf w& fovnd gullfy of murder rhile m the corn. 
m i ~ ~ i o n  of aggravated robbery. o m  of the statulory aggravated murders Ohla Rev Code 
Am 5 2929 04iAH7)(19751 She K ~ P  convictedunder analder andabetforthears 

" *  OhioRev Coda Ann 5 292904(Bl11975l 
I' 438 C S 686 604 lfwtnafe deleted) 
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penalty will be imposed m spite of factors which may call for a 
less severe penalty. (emphasis added) ’* 

The mitigating factors m Loekett which could not be considered by the 
sentencing body, because of the construction of the three questions, 
were the absence of B specific intent on the part of the defendant to mur. 
der the victim of the armed robbery and the defendant’s minor role in 
the offense!‘ 

The ramifications of this decision may not be felt for some time, but 
the Court has established an interesting tension in the capital punish. 
ment area. The Court has apparently shifted its focus from the arbitrary 
analysis which was the basis of Furman and the core of Gregg,Proff i : t .  
and Jurek. Now the focus is on the uniqueness of the crime and the mdi. 
vidualization of the sentence, concepts referenced ~n Gregg,li utilized in 
Roberts and Woodson,s6 and brought to fruition m Locket: Thls 
analysis denounces any system that limits the discretion of the een- 
tencer to consider any relevant, mitigating evidence and to weigh mde- 
pendently the evidence This focus. as will be discussed later. creates 

“ 4 2 8 0 5  153,197 
* ‘ 4 2 8 0 S  326,333 

428 U S  280.303 
“ 4 3 8 U S  at605 
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theoretical problems for any uniform appraach'to the constitutionality 
of a panicular statute. The impiicatmns of this focus were not lost on 
Justice White who observed "Today it is held, again through a plural. 
ity, that the sentencer may constitutionally mpose the death penalty 
only as an exercm of his unguided discretion . . . . I '  He went on t o  
comment that in effect the Court had returned to the situation that 
existed before Furman."' Some commentators have viewed this decision 
88 merely an extension of the rights of the capital defendant, giving the 
sentencing body every opportunity ta Sentence the defendant to a less se. 
v e x  While the plurality in Gregg had found no contradie 
tion with Furman in allowing the wntencer to grant mercy,LDs the dem- 
sion m Loekett is much more sweeping and creates B more substantial 
problem withFurmon. 

In decisions after Lockett, the Supreme Court has used both the arbi. 
trariness analysis and the individualization analyas In Godfrey ~ 1 .  Geor- 

the Supreme Court used an arbitrariness approach to strike down 
a death sentence based upon a statntory aggravating factor which it 
found so vague as to result in a standardless decision by the jury Since 
the decision was based on the definition of the aggravating factor, God. 
f r e y  may indicate that the arbitrariness analysis will be applied only st 
thm stage. Just one term iater inBeck L'. Alobarno,''' the Court resorted 
to the reasoning inherent in Lockett when it struck down the provision 
of the Alabama capital punishment statute that did not allow the jury to  
be instructed on lesser included offenses even though raised by the evi. 
dence The Court found that this procedure confused the jury, increased 
the risk of an unreliable sentence, and did not allow for an mdiwdnalmd 
sentence. 106 

Mast recently m Eddings v .  Oklahoma lo' the Court used theLoekett 
reasomng to invalidate the death sentence which had been imposed upon 
an Oklahoma youth who was sixteen years old a t  the time he murdered B 

state policeman. Bypasang the issue of Eddings'youth.lnfi the Court in. 

'"Lackert.438US 586 622 
''I Id a t  623 
'Os Hertz & Weaherg, In .M.tlgalion of the Penalty oiDeath Lackurt L Ohro and the 

C a p i l o l D e f m d a n t  s Riphi fo Consideration of Miligafinp Circumrfnnrss. 69 Cshf L Re1 
317(1981) 

10'Gregg,428US 153.1991plur8ht) op~man) 
'O'446US 420119801 

,*'Id at643 
10.447 us  626 iisaoi 

Certiorari WBC mitially granted only on the msue af Mdings' age at tho i m e  of the 
murder Aceordmgb. this was the main thrust of the arguments before the COYIT The fact 
thaI thia I M Y ~  was ignored and the esse decided on anofher m ~ e  lncurred the ~ntmsrn of 
the diaienr Id a t  879 (Bur~er C J , diasenrmgl. 

'"Lackert.438US 586 622 
''I Id a t  623 
'Os Hertz & Weaherg, In .M.tlgalion of the Penalty oiDeath Lackurt L Ohro and the 

C a p i l o l D e f m d a n t  s Riphi fo Consideration of Miligafinp Circumrfnnrss. 69 Cshf L Re1 
317(1981) 

10'Gregg,428US 153.1991plur8ht) op~man) 
'O'446US 420119801 
10.447 us  626 iisaoi 
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stead focused on the mitigating factors considered by the trial judge. 
The majority >Os found that the trial judge had failed to consider in miti- 
gation certain aspects of Eddmgs' character and background.l1° because 
he found that as B matter of law he could not consider them The Court 
concluded that this action violated the Eighth Amendment for the res- 
sons announced in Loekett because a sentencer must be free to consider 
any relevant mitigating factor."P 

F. THE SUPREME COURTS POSITION TODAY 
Due to the lack of consen~u~  and the varying reasoning of the cases in 

this area, the law must be determined by results It LS difficult to arrive 
at  what precise principles the Court will employ today With the re- 
tirement of Justice Stewart. the author of the swing or centralist plur- 
ality in the majority of the cases, the predictability of the Court is less."' 
However, chief Justice Burger who wrote for the threelustice plurality 
in Loekett intended to establish definitive guidelmes to end confusion 
It appears that the Court has shifted, a t  least in emphasis. from the arbi- 
trariness analysis to the concepts of individualization and reliability. 
While the change in focus was within the framework of Statutes which 
limited and gfided discretion, it poses problems in analyzing any given 
scheme As most state statutes now follow either the Gregg or Jurek ap. 
proved models, only minor adjustments must be made to avoid the prob. 
lem encountered in Lockett. However, when applying existing principles 
to any new or untested variant, such as the U C M J  provmions, camph- 
cations ensue. This difficulty is exacerbated by the apparent conflict be- 
tween the reasoning announced by the plurality in Lockett and the 
underpinings of Furmon and Gregg. The contradiction focuses on the ex. 
tent to which the jury's discretion can be limited and guided. 

'"s The malOrlfy conslsred d Justices Powell, Stewni. hlarshall, Brennsn, and WCannor 
Chlef Justlee Burger was l o m d  ~n dissent b) Justme U h t e  Rehnquat. and Blaelvllvn 
Eddings. 102s Cf 869 

The mfigatmg fsctora that the trialiudge refused to  consider were Eddmgs' unhappy 
and rdmt upbrinmng and emofmsl dmturbaneer He cansidered Eddmgs' youth at the 
tune ai the murder but f o n d  that this did not outweigh the aggraiatmg faerais Id st 

counted on by ani group withxi the C o y t  

iwl? underscored by theEdding8 d e m o n  
l ' h c k r f r ,  438 U S  586. 602 The mportsnce af this ease and na ratiansle IS C O ~ Y ~ C  
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The several constitutional methods to iimit and guide the discretion of 
the sentencing body can be grouped into two major approaches. The 
legislature can either limit or guide the sentencing body at the defini. 
tional stage, by defining the class of capital offenses. or at the sen. 
tencing stage, by limiting the aggravating factors which may be consid- 
ered. In the latter approach. the sentencer must find one of the aggravat. 
ing factors present before the death penalty can be imposed. The essen. 
tial question under theLoekett rationaleis how theaggravating factor is 
weighed against any mitigating evidence. Loekett requires that the sen. 
tencer be free to give independent mitigating weight to any evidence 
presented by the defendant."' Thus the sentencer must be free to exer. 
cise almost unbridled discretion in weighing aggravatmg factore against 
mitigating information. What appears to be constitutionally mandated 
is the right to have the jury afford mercy on whatever grounde It may 
decide."' This seriousiy undercuts the possibility of creating a System 
which will resuit in uniformity. While the sentenceis must still find that 
m aggravating factor existed before the death sentence can be imposed, 
the statutory factors must necessarily be broad enough to cover paten- 
tial variations in the facts surrounding the offense and the character of 
the accused.'" Accordingiy, the sentencer may quite easily find in many 
cases a t  least one aggravating statutory factor that LS supported by the 
facte of the case. Likewise. the decision of a jury not to impose a death 
sentence because of a relevant mitigating factor is by definition not arbi. 
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trary because there is B reasonable basis for the deeamn. However, this 
poses a problem in practice because Lockett and Eddmgs decisions hold 
that the sentencing body cannot be limited in what it believes to be a 
relevant factor and the weight that wili be oven to  that factor."D Addi. 
tionally. since the decision to afford mercy is not reviewable, there ia no 
practical method to insure that mercy is not granted arbitrarily. The un. 
bridled discretion of the jury to afford mercy may act to introduce arbi. 
trary death sentences because the decision to afford mercy may easily be 
withheld If mercy 1s meted out to the "favored" af m i e t y  and withheld 
from mmorities. then the vice condemned inFwmon returm'l' 

TheLoekett andEddmgs decisions indicate that the goal of uniformity 
80 valued by Justice White Ipl is no longer of paramount importance and 
may even be viewed 88 bemg at adds with the goal of 
The ramifications of this are potentially great as uniformity was a pri- 
mary basis m Gregg for the requirement to limit and guide the jury's 
discretion."' However, in a fundamental sense uniformity was merely B 

vehicle to insure that the decision to impose the death penalty was not 
arbitrary and capncmus. The underlying fear that drove the majonty in 
Furman was that persons were being sentenced to death for reasons 
other than the circumstances of the crime.'*@ The danger can  still be 
reduced within the confines of the Lockett decision, although there is 
significant tension between the competing interests and principles. 

There are reasons, beside uniformity, that require the jury's discretion 
be limited and guided The ieginlature IS essentially defining a group of 
individuals who have committed crimes under circumstances which 80. 
ciety believes warrants the imposition of the death penalty. Whether It 
be by defining the category of crimes or aggravating factors a t  the sen. 
teneing stage, the legislature is insuring that there LB some minimal rea. 
sonable basis for the death sentence This theoretically eliminates arb> 
trariness; however, the abave discussion indicates that the logic of 
Loekett maintains the possibility of arbitrariness."' Given the require. 
mente ofLoekett , the protection against arbitrary and capricious mposv 

l''Lockilt. 438 U S  586.605 
" I d  a t  623 (White J concurring 111 part. dimanling y1 part cancurrmg m the  iudg. 

' * ' I d  81 623 (1978) Whte, J , cuncurnng m part. diarenting m part. and concurring y1 
menu of the Court) 

the judgments of the Court l lc l tmg Jusliee\~~hlte '~opinionmFuiman. 408U S 238 3121 
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tion of the death penalty is a meaningful and thorough appellate re- 
view.>" A secondary effect of Lockett is to seemingly favor the use of 
guidance at the crime definition stage rather than during sentencing. As 
the definitions method operates when the jury finds an individual guilty 
of a capital offense. well defined and established elements of proof are 
employed, thus making review easier. Additionally, It is less likely that 
prejudice or whims will be involved a t  the findings stage. These and 
other improper motives in imposing the death penalty are more usually 
encountered during the sentencing phase. Thus, the finding of the mini. 
mal circumstances warranting death is performed a t  a stage where the 
methodology is generally more loncal and more fmused on the facts of 
the offense."8 It alsa results in an easier task for the appellate courts to 
determine for any given death sentence whether it was based on per. 
missible criteria.'le 

Perhaps the most important effect of the demise of the principle of 
uniformity is the degree to which the jury's discretion is limited. When 
the jury's discretion was limited under the uniformity principle, the 
jury's guidance necessarily had to be detailed to arrive a t  similar results 
for similar factual circumstances. While the jury still needs to be guided, 
the emphasis should be on a system that focuses the jury's attention on 
the factual circumstances of the crime and the character of the defend. 
ant. While this was one of the rationale used in Gregg,"o it has a differ. 
ent thrust in the post-Lockett capital cases Gudance under this theory 
is not designed to achieve uniform results,"' but to increase reliability in 
the entire process, and to establish a record upon which the appellate 
courts may render a meaningful review. The guidance act8 to supply the 
reasonable, legal basis for the imposition of the death penalty After the 
threshold determination of whether the defendant has committed a 
capital offense. the system must allow the jury to consider any relevant 
factars and give these independent weight in determining whether B 

death sentence 1s appr~priate ."~ The practical result is to  create a lesser 
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requirement for specificity and a resulting lessening of the limitations 
that conatitutionally must be placed upon the jury's discretion 

It IS difficult to reconcile the competing concepts into a unified ap- 
proach m B statute However. certain guidelines can be synthesized to 
emphasize the basic general prohibitions and requirements. The goal of 
the entire statutory scheme must be to reduce the risk of arbitrary and 
capricmus imposition of the death penalty.'Js The statutory scheme must 
utilize some guidance or procedures to limn the group of defendants sub. 
jeet to the death penalty. and it must insure that only those defendants 
society has d e t e n n e d  "desewe" to die are exposed to the penalty of 
death.'3' The guidance is best introduced at  the stage where the iegiala. 
ture defines the capital offenses.Ls' At tnal the procedures must be care- 
fully scrutinized to insure reliability at every m g e  to reduce the nsk 
that the sentencing body be precluded from considering B factor that 
would call for a less severe penalty L2d The sentencing body at  trial must 
be able to exercise almost unbridled discretion to consider any reievant 
mitigating factor and to a v e  It independent weight in deciding whether 
to impose the death sentence The bifurcated trial becomes almost an 
essential procedure to focus properly the attention of the sentencing 
body and to  allow all relevant evidence to be considered."s Review of the 
cme pows  in importance to act as a final check against improper Imposi- 
tion of the death penalty.""e u n i f o n t y  in sentencing seen a8 a goal 
of Furman is no longer of paramount importance Due to the discretion 
that must be afforded the sentencing body, review acts only to  protect 
against egregious decisions or procedures to impose death. Overall. in- 
creased reliance must be placed on interloclung procedures throughout 
the court System to increase the reliability of the decision to impose the 
death Bentence and to sufficiently reduce the likelihwd of arbitranness 
and c a p r ~ c e . " ~  Although the Court's decisions m this mea are not con. 
ceptually uniform or consistent; they do establish generai considerations 
which can be used to analyze a statute coming before the Court for the 
first time. 

'"Gciegg, 428U S 153.189(plwahtyopinioniIeon~trum~Fuimani 
"'Cf. Id 8,192-196 

' ~ b L m k e ! t ,  438 U S 686 605(pluraht).opmiool 
" ' I d  at 622-23 (U'hlfe. J , disaentmgi 

,"see note 119svpm 

W d e  the mpartsnce of B brfvrcated frlal was irresred v ~ ~ ~ r o v a l y  ~n Gmgg, 428 u.s 
at 191-92, the Corn left undisturbed the prior deemms which had releefed the ~ i i r t ~ o n  
rhats bifurcstedtnalvas a conititutionalreqvvement See nafe52avpm 

'"Giegg.428US ar198lplurahtyapmran) 
'"Cf B e k  7 Alabama. 447 US. 626 1198Oi istafufe cannnf prohibit the ludge from ~ n .  

strucring on leaaer mcluded oifenieai, Gadirey I Georgia 446 U S  420 i19801 fvague ag- 
gravating factor rendered J Y I ~  decmon standardless1 
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Ill.  THE APPLICATION OF 
THE CONSTITUTIONAL STANDARDS 

TO THE MILITARY 
A. THE GENERAL APPLICATION OF 

THE BILL OF RIGHTS TO THE MILITXR Y 
Any andysia of the constitutionality of the capital sentencing prow 

sion of the U.C M.J. ,  m light of Furman and its progeny, must necessari. 
ly start with the question of whether and to what extent these cases are 
applicable to  military law. This many faceted problem goea far beyond 
the narrow question of the applicability of the Eighth Amendment can- 
siderations. It involves the interplay between the C o r n  and Congress 
under the Constitution, and the applicahilityof the Billof Rights to mili. 
tary smety.  

Recently Chief Judge Everett of the Court of Military Appeals re. 
marked in an opinion. 'The time has long since passed when scholars 
disputed the applicability of the Bill of Rights to  senice personnel." 
Only one amendment, the Fifth, expressly excepts the military from B 

constitutional requirement, the requirement for indictment by grand 
However, the application of the remaining constitutional amend- 

ments to the military has not been as clear or as simple as the Chief 
Judge's comment Implies. 

In a long line of cases dating hack to the time of the fannation of this 
nation, the Supreme Caun and other federal courts have recognized that 
the military society and its justice System is inherently and fundamen. 
tally different from civilian society and Its cnmmal law system The 
difference m military courts created by the Congress pursuant to Article 
I of the Constitution >(' and Article I11 court8 was recagmaed by the 
Supreme Court inDynes ~1 Haooer: 

These [eonst~tutionall provisms show that Congress has the 
power to provide for the trial and punishment of military and 

'" United Staw Y Sfuekey 10 M J 347 349 IC M A 1981) l o p m m  of Everett. C J ) 
See aka United States Y Jacaby 11 C M A  426,430-31,29 C M R 214 246-47 (1960) 
lllfheprotectionsafthe B~UafRldhts.except those whirhare expro;.alyac dy necessary m. 
pheations inappleable. me available 10 members of ow a m e d  forces"! 

'" By mpheatlon the Slxth Amendment rlght to tml  by )wy has aha been held 'napph. 
c a b l e t a t h e m h t q . S e e  OCaUahnv,Parker ,396US 258.261-6311969) 

" ' S e e e g  Parkerv.Levy.417C.S 133.758119741.OCaUahanv Parksr .395US 258. 
262 (1969). Bwns v \Vil$an 346 U S  137. 140 (1963) (plurahty opmmn), Orloff Y Wd- 
loughby 345 U S  83 94 119531. Kurt. Y Moffett. 115 U S  487 500 (1685). Dyne8 v 
Urn".. f l 1 T Q  ,n"Y^."lEi i . O / l P C , /  .._...,"._I ,~".."l.,"".l",~"ll, 

" ' U S  Const LII I , 5  8 . d  14 "ltm~C,,p,,,bhallhavepawer [LbmskeRulesfor 
the Oovemmant and Reavlstion of the land and naval Forces 
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naval offenses in the manner then and now practiced in civil. 
ized nations, and that the power to do so is dven without any 
connection between i t  and the 3rd Article of the Constitution, 
defining the judicial power of the United States, indeed, that 
the two powers me entirely independent of each other."6 

At the heart of this difference is the mission of the armed forces ta pro. 
tect the nation and what has traditionally been termed "military neces. 
aty," those practical aspects of military life which are necessary for the 
maintenances of good order and discipline in the armed forces. One of 
the staunchest defenders of personal liberties, Justice Douglas, based 
the justification for a "special system of military courts in which not all 
of the specific procedural protections deemed essential in Article III 
tnals need apply" upon the requirements of mhta iy  discipline "'If the 
armed forces are to accomplish properly t h a r  mission to protect and de- 
fend the Unrted States, they must be regulated in a manner consistent 
with this spemal need This has traditionally formed the basis for the 
Supreme Court's position that "[tpe military community constitutes B 

specialized community governed by a separate discipline from that of 
the ciwlians." "'Even though military society is different, senice mem. 
bers do not give up their constitutional rights, though the application of 
them to  the military differs because the constitutional rights must be 
wewed through the filter of military necessity. The Supreme Court, in 
Porker u L e ~ y , " ~  has recognized in the First Amendment area that: 

While the members of the mihtary me not excluded from the 
protection granted by the First Amendment, the ddferent 
character of the military community and the military mission 
require a different application of these protections.. . The 
fundamental necessity for obedience and the consequent neces- 
sity for impowtion of discipline, may render permissible within 
the military that which would be constitutionally imper. 
missible outside It."' 

These are powerful words: however, the doctrine of military necessity 
cannot be used as B mere talisman to vitiate the basic constitutional 

"* 61L 8 (ZOHou l85.79(18673 
'la VCallahan Y Parker. 396 U S  268 261 119691 
I(' Orloff Y Willoughby, 345 U S  83.94 (19531 
"'417US 733119741 
'* ' Id  at 768 
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deference to congressional controls over the military in this regard be- 
muse of the specific grant of authority in the Constitution In Midden- 
dorf v .  Henry the nature of thia balancing process w m  analyzed. 
Middendori held. citing prior Supreme Court cases, that the framers of 
the Constitution had entrusted this duty to Congress "In making such 
an analysis, we must give particular deference to the determination of 
Congress. made under its authority to regulate the land and sea 
forces." Thus the decision of Congress regulating the armed forces is 
the starting point in determining the application of the Bill of Rights to 
the military. Practically, this starting point is the U.C.M.J. and the 
rights that Congress has accorded the military accused. 

B. THEAPPLICAEILITYOF THE 
EIGHTH AMENDMENT AND FURMAN 

Historically, the Eighth Amendment was not considered applicable to 
the military, apparently prompting Congress in enacting the U C.M J 
in 1949 to include Article 55 However, since 
that time military and federal courts have heid that the Bill of Rights 
generdly appliea to the military.'hs Since there appears to be no exemp- 
tions mentioned in the wording of the Eighth Amendment, i t  was a8. 
sumed that it applied to the military. However, since constitutional 
rights have not been applied to the military in the same manner as ap. 
plied to civilian society, the question more properly is whether the Fur- 
man series of cases apphes to the military. 

to deal vi th  this issue 

U S Const 811 1,5 6. cI 14 In ha concurring opmlon m Reld I Coien, 354 L' S 1 
(1957). Justlee F r h f u r t e r  svmmsmed fhla haforicd deference in strong terms BS fal- 
l D W l  

Id s t 4 3 - 4 4 .  
" '426US.2511976! .  
"'Id st43 
"' Article 55. U C M.J reads BP fallows 

Pvniahment by flaggmg or by brandmg, marhng or tatrwmg on the body, 01 
my othu cruel and y n u ~ ~ s l  p m h m e n t .  may not be adludged by a eaurt-martial 
DI mflieted upon any person aubiect ta thii chapter The m e  of m n i ,  mgle  or 
double,exeeprfor thepvrpaseaf safecuatcdy,aprahiblred 

" 'See Dawaon,Is fheDsdhRnn1fy hn LhrMiiilary Crvrlond (iniisua!Amuhmmt7, 31 
JAG J 5 3 . 6 0 "  3611990) ThetsrtafArtiele55.U.CM J iaansxpmsionofthowordvlg 
of Article 41 of the Articles of War which likewise prohibited cruel and ynususl p u s h .  
ment 

"'Soeeg UrvtedSfsBav Stuckey,lOM J 3471CMA 1861!.UnrfedStstesv Jacaby, 
11 C M A 4 2 9 , 4 3 0 - 3 1 , 2 9 C  M R 244.246-47(19601. 
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The starting paint 1s lopcally the Furman decision. None of the five 
justices in the majority mentioned the effect on military law. but there 
are several references by the dissenters. Justice Powell. commenting on 
the effect of the decision, stated that, "numerous provisions of the . 
Uniform Code of Military Justice also are voided 'I I" Justice Blackmun, 
much mow cautiow about the result, stated: "A180 in jeopardy, perhaps, 
are the death penalty prariaans in various Articles of the Uniform Code 
of Military Justice >'' Perhaps Justice Powell reacted too quickly 88 the 
Supreme Court has never ruled specifically that these constitutional re. 
quirements apply to the military 

The Court has, however. decided a case that arguably addresses the 
issue In 1914. the Court was confronted with an attack upon the consti- 
tutionality of the military death penalty m Shiek u Reed.'l' and 
although it did not decide that specific issue, the manner in which the 
case was framed IS revealing Master Sergeant Shick had been convicted 
of murder and  sentenced by a courtmartial to death: however, in 1960 
President Eisenhower commuted his sentence to life imprisonment with- 
ont parole Shick argued that since the military death penalty was un- 
constitutional, the only remaining authorized sentence, life imprison. 
ment without condition, was the proper punishment The Court framed 
the msue BS follows. 

First, was the conditioned commutation of his death sentence 
lawful in 1960, second. if 80, did Furman retroactively void 
such conditions; and third, does that case apply to death sen. 
tences imposed by military courts where the asserted vogaries 
ofliines are not present as in other criminal cases? (emphasis 
added) 

The Court resolved the first two issues without reaching the third, stat- 
ing that it reached its result "even if Furman u. Georgia applies to the 
military, a matter which we need not and do not decide Even with 
this disclaimer, the Court's statement of the third question implies that 
it considered the underlying reamns for the decision in Furman not 
present in courts-martial. Tne dissent. written by Justice Marshall and 
Joined by Justices Douglas and Brennan. argues at length thatFurman 
does apply to the militark The conclusion that can be drawn from 
such a reaction is that the three dissenters viewed the maionty's opinion 
as rulingsub silentio thatFurmon does not apply to the military. 



18821 UCMJ DEATH PENALTY 

Regardless of how the Court framed the issues in Schick u. Reed,  the 
issue of applicability wa$ not specifically reached Likewise. the his. 
tory of the Court's application of constitutional rights to service mem. 
ters strongly suggests that the Court will apply the fundamental right 
but allow restrictions if military necessity dictates.ll% Thus far the pur. 
poses of this article, it will he assumed that the general contitutional re. 
quirements formulated by the Supreme Court in Furmon and its prog- 
eny are in some measure applicable to the military Justice system This 
answers oniy the threshold question, the crucml question being the exis. 
tence of any relevant considerations of military necessity and how they 
modify the application of the Eighth Amendment rights. 

C. MILITARYNECESSITY FOR THE DEATHPENALTY 
Three major realities of military society create B special need for the 

death penalty and necessitate a different approach to the process of im. 
posing the death penalty. First, anything less than the death penalty IB 

ineffective to deter military members from committing serious offenses 
against military discipline dunng time of armed conflict. Second, mili. 
tary members are trained to lull and cannot be allowed to misuse this 
training. Additionally, the normal inhibition against killing generally 
found in civilian society is not present m the military. Finally, the ex. 
igencies of the global military and political situation may require the 
military to be thrust into a state of hostility under a myriad of different 
situations, and thus maximum flexibility IS required. The first two es. 
tablish a greater need for the death penalty and a special aggravating 
factor to be considered in impoding the death sentence: the third, a re. 
atriction on how jury discretion should be guided. 

The very nature of military operation8 in hostilities subjects sewice 
members to the possibility and often real probability of death or 9emus 
injury. Daily service members receive orders and are required to perfom 
duties which may ultimately result in their death. Additionally. the ac. 
tions of one individual potentially have B great impact an the unit aper. 
ating to accompiiah a combat mission. Because of this dependence. the 
improper action of one soldier may cost the lives of his fellow soldiers 
and caue the failure of the unit misaon With so much at stake. the 
threat of death is essential to deter certain acts or offenses prohibited by 
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the U.C.M.J. A long prison sentence in B safe prison in the United States 
is simply not a real or feasible deterrent '#hen soldiers are placed m a 
hostile or combat environment, the death penalty is required to insure 
the order and discipline essential to accomplishing the mission of de. 
fending the United States. 

The nature of the profession of a m 8  dictates the training and motive 
tian of the soldier. The ultimate purpose of any armed force is to defeat 
enemy forces which necessarily includes the killing of others. The proc. 
ess of killing 1s inherent m the mission, and therefore inherent in the 
t r amng  of the soldier. both a8 an individual and as a member of a unit. 
The soldier is not only trained in the specific skills for killing but also to 
be aggressive in stressful situations and to  have the mental toughness tc 
overbear the will of the enemy Training the soldier to act quickly and 
violently tc dangerous situations adds a devastating aspect tc the ability 
to kill, While not every soldier is B front line combatant, Vietnam taught 
the armed forces that there is no rear area and all soldiers must be 
trained to fight in any situation 

Perhaps more important for purposes of this discussion than the abil- 
ity tc kill or the aggressiveness engrained in the soldier is the entire or. 
ientation of the military society The military is made up of bath combat. 
ants and support personnel, but they all share a common experience. 
They live in a society where the possibility of !ding and dying are ae- 
cepted facts of life and are indeed the ultimate purpose of the organim 
tion.'oh In civilian society killing IS an ahmatian.  an act which usually 
stirs passions and produces public outrage. The typical citizen lives m a 
society where killing another is not encountered, and certainly not seri. 
ously contemplated. This experience results in a general inhibition 
against lulling another human being. The soldier. however, lives in a dif. 
iersnt environment where death and killing are not alien concepts, but 
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are bath accepted and acceptable."'There is nothing foreign or unusual 
abaut trruning, planmng, and even finally killing another individual, 
whether it be carried out in hand-to.hand combat or by firing an artillery 
ahell s t  a target miles away. The impact of this orientation is not dimin. 
ished by the fact that the soldier's training is directed at liilling enemy 
soldiers. The cruc~al aspect is that the normal inhibition against lulling 
another. generally found In typical civilians, 1s not present in the soldier. 
The total or even partial removal of these inhibitions. coupled with the 
abllity to kill and increased aggressiveness. create special considerations 
for the military capital punishment system, especially for the crime of 
premeditated murder. These considerations are infused in the court- 
martial process and represent inherent aggravating factors for all mur. 
der offenaes. They justify the death penalty for premeditated murder to 
deter soldiers from abusing their trainmg and help reintroduce inhibl- 
tions against the t a h n g  of another life. 

The instability of military society directly impacts upan the p r o m  
d u e s  of any military capital punishment scheme. Unlike civilian society 
that is in a fixed geographic location with a rather fixed societal S~NIUC- 
ture, the military is always in a state of flu and readiness. The instabil. 
ity of international relations in VBROUB parts of the world require the 
armed forces to be ready to respond almost instantaneously to threats to 
the United States The mllitary must be able to transition rapidly fmm a 
peacetime. ganimon environment to any level of hostilities from a lim. 
ited show of force to general war.Ta7 Within the last three decades the 
military has found itself inserted into situations as varied as Lebanon, 
Vietnam, Korea, and the Domimcan Republic The military justice sys- 
tem must be adaptable and must be able to deal with various situations 
during the transition from peacetime to hostilities. Recent history has 
taught us that this transition must be accomplished in hours, not the 
weeks and months which this nation experienced earlier in this century. 
As the circumstances change, the aggravating factors change that would 
necessitate the imposition of the death sentence. Any attempt at crest- 

Tho snytme-snwhsre  aspect of Army doetrine calls for natant readme- far 
cambat,plus thesblhtytamavDrapidlyto thesceneofnetion 

Rexibihts muit be the hallmark of ~n Army whch can exelude no cantvlent 
fromItsplanfordpalvlgrithaqgresaion 

TheDeparrmentaEDeEense~anual 1 9 8 0 , a t l - 1 2 .  

111 



MILITARY LAW REVIEW [VOL. 87 

ing narrow and limiting aggravatmg factors for the death penalty ig- 
n o m  the reality of the flexible military envmnment.18' Thus greater 
emphasis must be placed on other methods of controlling the sentences 
to death to  insure that there is not a substantial risk of arbitrariness or 
capnee m the imposition of the death penalty while allowing individual. 
ization of the sentence 

IV. THE DEATH PENALTY PROVISIONS 
OF THE U.C.M.J. 
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The U.C.M J. makes punishable as a capital offense the common law 
crime of rape; however, the decision of the Supreme Court in Coker u. 
Georgia In( seems dispositive of the issue of the death penalty for the 
rape of an adult female The U C.M.J authorizes the death penalty for 
two traditional forms of murder, premeditated murder and murder 
while engaged in the perpetration or attempted perpetration of bur. 
glary, sodomy, rape, robbery, or aggravated amon The only other au. 
tharized punishment for these offenses 16 life impnsnnment.~" For con. 
venience of discussion the latter category of murder will be referred tc 
as felony murder, although the U.C.M.J. restricts applicatmn to the per- 
petration af the five enumerated 

The U C.M.J. also provides far special procedures and rights for capi. 
tal cases. These special procedures will be detailed in conjunction wnh 
the discussion of the overall trial procedures fallowed in military courts- 
martial. 

10- Cokei the Supreme c o w  found substance m the prohibition of the Eighth Amend. 
ment. fmdm$ that the death penalty IS always eieeadve and dmproprtunate for the of. 
fenseof rspeof anadult female 433U S a i  5991plurahtyopmmi T h e C o u t  reserved the 
qYeStlOn of whether this r o d d  be the case for B ch id  This substantive v i e  of the Eighth 

bases for Its o p m m  m \Yeems v Umted States. 217 U S  349 (19101, this LS the fvst tme 
that ~f ubad 8s the solo balls for deemon Since the basis ai the d e a m  IS substan- 
tive. kt wovld ~ p p l y  uniformli throughout SU legal systems af the United Stafea In regards 
tathamhtary thereappears tobenosspef30fmih~ar/nResslt).falusfiiY thedeathpen- 
3ty BP B viable penalf) dvrmg peacetune This might naf be rho case in t m e  of war, m B 
hamleenvrronment where nothmgless fhsn the patentlalof thedeath panaltyeodd deter 
soldme from committing c e r t m  Whatever the vahdify of the a r w e n t s  far the 
death pensif), m that particular eituation. the clear mpact of the deelshn IS to inrahdafe 
the vnpositlan of the death nentence far the rape af an adult femsle d u m %  Peaeetme 

'11 Article 118. U C hl J ,reads 8s faUaws 
A n y  personmbpct to thipehapteirho,withoufiuitiheatlonaraxeule.unlawfully killem 

hmm bevl i  when he- 
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V. THE DEATH PENALTY PROVISIONS 
OF THE L1.C.M.J. MEET THE COSSTITL'TIOSAL 
REQC'IREMENTS OF THE EIGHTH AMENDMEST 

In analyzing the spcific aspects of the U.C.M.J. death penalty provi. 
sions, it is difficvlt to force the military system to conform to either the 
approach taken in Oregg or Jurek As the Court stated m Gregg,l'* each 
system must be analyzed separately and considered a8 a whole. Addition. 
ally, the dictates of military necessity will impact on how the military 
system is structured However, for ease of comparison the military sys- 
tem may be considered to approximate the Texas approach, but with ad. 
ditional procedures and protections unique to military Society In' 

A.  THE DISCRETION OF THE COURT.MARTIAL 
IS SUFFICIENTL Y GUIDED 

In analyzing the military capital punishment provisions, a divmon be. 
tween military and traditionally common law offenses is readily a p p w  
ent. Different conriderations apply to each group of offenses, and they 
have histonedly been treated differently. Not until 1950 did Congress 
extend the mditary courts' prisdictmn to try soidiers in peacetime for 
the common law crimes of murder and rape committed within the 
United States As the specific question of the constitutionality of the 
premeditated murder provision is now before the military CourtB. this a i -  
t ide  will concentrate on the common law provisions It i 8 .  however, im- 
possible to judge the system 8s a whole, espemally in light of Jurek, 
without considering the military crimes to some extent."' 

"'The U C M.J wa8 modified after the dDerirOn m Furman but the pmvmona relsfmg 
Lo thempositionof thcd.athpenaltyoreapita1 offensesuerenotchanged Thuethedesth 
sentanem@ =heme wa(i not passed rvithFurman or 1x9 progeny ~n rmnd Thx fact ahauld 
not be wed fo find t i  pmvrsmn8 m ~ ~ n s t m f i ~ n a l  beesue ~f I how the system funenon8 
thslmantied.not thede.ignarmtantofth*Congreia 

'" Mllitary CoYrtB-marhd have had iurmdiefran to  mpaae the death penalty for purely 
mihtary offma- emee the Revolutionary Wyar Hawever, if UBI not unrll 1950. with the 
enactment ofthe U C.MJ that Cangresaexrended tothermhtarycourie thelunsdrction to  
try soldiers m pescetme far the e a r n a n  law c r m e ~  of murder and rape wlthm the mrl- 
torial bawidinrs of the United States Umted Sfstes v French, 10 C M A 171, 177. 27 
CMR.246,261119591 

I" Thlarsnot tasay that the~onatrtutlonalltyaf themhtar) affemaaareprsdmed "won 
the st l tvs oftbecammonlawaffenao~ Beavseof iheirsPpsrsteeonsidDrafians, thehetwo 
groups are drvraible However they muat be considered 88 B group fo show how rhese of- 
femesarestructwedm such away ~sLointaaeersggrsv~f~lg fartarslnta the fact fmdmg 
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All of the mllitary offenses authorizing the death penalty either re- 
quire a state of war,"l a state of or the jeopardizing of mili. 
t s ly  discipline or mission.x0o These factors can be equated to the aggra. 
vating factors that the Supreme Court found were implied in the defini. 
tion of the capital offenses in Jurek. Thus the military court-marhal 
must necessarily find beyond a reasonable doubt that one of these fac. 
tors occurred before a soldier faces the possibility of the death sentence. 
Each factor represents separate, distinct. and. unique offenses peculiar 
to the military. Each i i  iuatified by the requirements of discipline of a 
combat force, a pstification that the Supreme Court and other federal 
courts have traditionally acknowledged and 

The common law offenses of premeditated and felony murder are 
somewhat different. Each is applicable whether the nation 1s at peace or 
at w a ,  or at any intermediate stage of hostilities. They are, however, 
not without limits. Felony murder under Article 118(4) is very specific 
in limiting its application to five named felonies. This specificity is al. 
most identical to the second t-e of capital murder in the Texas statute 
approved in Jurek. Is* The military courtmartid panel must find beyond 
a reasonable doubt that the accused committed the murder while perpe. 
trating or attempting to perpetrate one of the named felonies and thus 
necessarily finds that one of these aggravating factors was present. 

T h e  most troublesome offense constitionally is that of premeditated 
murder. in violation of Article 118(1), where there is no aggravating fac. 
tor built into the defimtion of the crimk except for evidence of premed,. 
tation The majority in Untted States L. Matthews ISa found that limiting 
the death penalty for murder to premeditated and felony murder was 
sufficiently analogous to the Texas statute in Jurek to satisfy the re- 
quirement of limiting the discretion of the sentencing This m 
sertion, without more. is susceptible criticism because premeditated 
murder. limited only by Its defmmtmn, appears too braad to sufficiently 

' S - U C M J  arts 85,90,101 106,113 
"'U C M.J. srtr 99. 100 102.104 lnecesisrily imphedl. 
' s o U C M  J art 94(mutmy!,art 110lunpraperh~ardmgoiave~aell  
'I' In B speech eoncemm$ the 8111 af Rights and the Military. Chief Justice Warren ana 

IyledtherelatlonsiupaitheSupremsCaurtsndthemihtsry Hefoundthat i n t h e o f  war 
the Court has and must n e e e s ~ ~ r i l y  give extraordinary deference to c l a m s  of m d i t w  ~ O C  
easity teause af rho basic and esiintial n u b s i m  of the rmlitary IO defend the United 
States Warren,ThsBi!lafRightaandrhsMi!iroi) 3 1 N Y U L  RPI 181, 191-92(1962) 

'*'See note 66 upro  

"'Id  s t  526 The deciaian 8180 stressed the other praeedvral aafepardii found m a nuh- 
tary csp~fal m a l .  however. the requnement of hrnltmg the disaretm of the ~entenemg 
bodr lb found IO be aaliafied bv the "Inured' number of camid offenses The dlawntm. 

5 9 . 1 3  M.J. 601 (A c M R 19821 
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limit the discretion of the court-martial panel Is> Thu. of course. presup. 
poses that the other aspects of the system do not, by themselves. suffi. 
ciently protect against the danger of arbitrary and capricious imposition 
of the death penalty Considering the question of hmmng discretion, 
however, B shift in focus may provide a better understanding of haw the 
court.martia1 panel's discretion 1s limited 

The requirement of providing guidance t o  the sentencing body and 
limitmg 1t.s discretion operates to reduce arbitrary and capnciaus 8en- 
tencing by essentially hmiting the group of defendants subject to the 
death penalty This hm>ting process is based upon the lawmaker's de. 
cision that certain offenses warrant the ultimate sanction and helps in- 
B U I ~  mme rational basis for the decision to impose death. The population 
of the group subject to the death penalty by a military courts.martial is 
initially defined by the requirements of personal and sublect matter ju. 
isdiction To understand how these factors interact, it mu@ be conad. 
ered that generally a person is subject to the death penalty only If he or 
she violates the state or federal law for which the Statutory penalty IS 
death. State law lurmdictmn 18 essentially based upon territorial cansid. 
erations Federal law 1s more complex. invalvmg considerations of sta. 
tus, the crime. and territorial factors. Federal law includes some com- 
mon law offenses,>e. though mast of the federal capital offenses deal 

" ' W M e  both rhe Georgia (Ga Code Am 5 26-11011aI i1972J1 and the Florida (Fls 
Stat Ann 5 182 @4(1Xai (Supp 197649771! ifatutei considered by the G o u t  ~n 1976 
contsln ~ m d a r l y  broad definitianr of CBPI~BI  murder, the discretion of the dentencmg M y  
wab hmited by the fmdmg of aggravating faetari Only m the Texss statute conrldered m 
J u n k  is the discretion limited a t  the fmdrngs stage 428 C S at  273-74 In that  statute 
only five IpeCifir types a i  murder me punishable by death murder of a pahce offlcer or 
ireman. murder committed ~ h l e  committine or a f t e m ~ t i n i  ra cammlt ludnaoomz bur " . I  ~ 

ghry  robbery, forcible rape. or  arson. murder for hire, mwder committed durmg a pmon 
escape. and murder of a p u o n  offrcial by an m a t e  Tex Penal Code I 1 9  02(s! i19131 
The Juirk ease found that these narrowly defvled type8 af capital murder m fact ~ntorpa- 
rated mans of the ag%rsistm% factors utihied ~n the Georgia and Florrda statutes 428 

tim of the court-martial panel IS the c r u d  queirmn I" any convenfmnsl annalys~r of the 
mhfary caprral punishment prwedureb Aa shorn  above. the m q m f y ' ~  ~ y n p l e  analogy to 
the Texaa sfslnfe m Jurek i i  que6tmnablr on the surface However when the mpsef af 
Lockst f  18 analyied. the requirementi for h m n g  and gmdmg I 
madifred Only when these reduced requlrernents me apphed to 
ered m canimefm with the aggrsrahng facrarr mfused at the pv 
~ o n b t i t v t i ~ n a l  standards met A frsdrtionsl mdynia without co 
wadd  moil probabl) fmd the military ayirern canatitutionally defectme 

'11 qro nntr 1 l6ri inm 
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with particular areas such as aircraft piracy. Since the military's in. 
ception Congress has authorized the death penalty for military of- 
fenses.'" The common law offenses of murder and rape were only grudg- 
ingly added later to the military court system.'m However, this authority 
is granted only if two jurisdictional elements are present: personal juris. 
diction and service connection. By carving aut this specid group fmm 
the larger group of federal offenders, Congresa has limited the court. 
martial panel's discretion Both of these jurisdictional factors must be 
established before the court.martial may proceed and the accused can be 
sentenced to death. 

The court-martial must have personal jurisdxtian over the senice 
member.1o1 In order to be triable by court-martial the individual must be 
a service member, and, as  such, the service member has a special status 
which has consistently been recognized by federal COW as different 
from civilian status. This special Status, encompassing the special train. 
m g  and motivstim discussed earlier, in abused whenever the soldier 
knowingly, intentionally, and illegally kills another person who is not 
the enemy.sD' This abuse must, of necessity, be found whenever a court. 

als,etc 
"'E# 1 8 U S C  5 34 id~s t ruc t~onofave r s f to rma to ruehc le f sc lL t l e s~h~chr~u i tm 

death): 18 U S  C 5 351ia) ( m a w m s t m  of member 07 member e l r f  of Congress). 18 
U S C 5 8441d) and i0 (exploilive mhsfsnce offenrea which r c rd t  in death). 18 US C 
5 1751 iaasaasmatlon of B President or Vice Pramdent), 18 U S.C 5 1992 hrsm wrrkmg 
whmh results YI death when the tram  bin m e m a t e  or forelm commerce). 49 US.C 
8 1472ii)iaircraft p ~ a e y )  
'* Amencan Articles of War of 1778. Amandix IX. Wmthrao. Milililrv Lam and Prece. . .  

dtnt ,at953.  
'- Congress firet authorzed the trial of cammon la% \lolent C ~ M ~ S ,  meludvlg rape and 

murder by courtsmartld UI 1874 Artids 58. Ammcao Articles of Wsr of 1874 Theluns- 
dxtlan to try t h e e  affenaea exwed only m tvne of war. ~mwr~ctmn, or rebeLon and the 
authorxed pynrshment depended upon the kus of the a t a t e  ferntory, 01 distlef YI whch  
the enme waa c o m t t e d  I d .  In t m e  of mace the mhtan, svthantm were reavved to 
turn over B soldrer aecuaed of a cspitd off& to the civil authoritlei for trral Id'. Article 
59 In 1916, Congrssa eipaoded the authority of courts-msrtd to try camman law caplfd 

c o m t t e d  OverseBd 

lawful under e i f h t r m l t s w l a w  or  Internatmalka 

" S e e i n r e  Gnmley, 137U.S 147 118901 
*'I The soldier mas b o  be gvilty of murder of an enemy mldm where the h h g  IB u. 
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martial convicts a service member of premeditated murder. The military 
muat also affirmatively allege and prove service connection before an of. 
feme may be tried by courtmartial.*" This service connection demon. 
atrates a substantial link to military aoeiety and the forcea that make it 
an ordered. disciplined hghting force."6 Only after these factors are es. 
tablished may the courtmartial decide whether to  impose death w 

To understand how these jurisdictional factors infuse aggravating fa? 
tars far the offense of premeditated murder, the status of the accused 
and the possible victims must be examined. In civilian society there we 
any number of relationships that may exist between the murderer and 
the victim Various state statutes that have been found constitutional by 
the Supreme Court have recognized that the status of the murderer or 
the victim may justify the imposition of the death penalty. Georea au- 
thorizes the death penalty far the murderer of B peace officer lulled 
while performing his duty *y7 Likewise, Texas authorizes the death pen. 
alty where a prisoner murders someone during an escape attempt.'" In a 
military courtmartial for the offense of premeditated murder, two gen. 
era1 relationships must always exist The accused must necessarily be a 
soldier due to the personal pnsdiction requirement,*" and the victim 
must be either B civdian or another military member. Because af the spe- 
cial needs and status of military society these relationships define aggra. 
vating factors when premeditated murder is committed under circum. 
stances involving sewm connection. 

R'hn a d d i e r  murders another soldier under circumstances involr. 
ing service connection the offense tears a t  the very fabnc of military so. 
ciety The military environment requires a special band of trust and un- 
derstanding between soldiers. Mditary order and discipline mandate 
that soldiers be able to work together to accomplish a common objective: 
their very lives depend on their compatriots The murder of one soldier 
by another 18 not only an abuse of the soldier's training but also under. 

" ' S e e  Schleimger I, Couciiman 420 U S  738 11916) OCsUshsn L Parker, 395 U S  

IC M A 107:) 
Ga Code Ann 5 27-2634 lbx81 !Supp 10751 The Georgia coderecognmrthat the 

statui of the murderer may aiio be an sggiavsting factor See, e # ,  id at 
$ 27 -2634 , lbX l l  (Supp 10751 (murderer had 8 prmr record of convrction for a capital of. 
fensel 

Article8 2!aXsl and 1101 C C M J extend e ~ ~ r r - m m t t l d  Iwisdicrian ta beversl clsssee 
of persons r h o  are not members af the armed forcea (e g , m tme of war. persans "wmg 
51th 01 accampanymg an armed force ~n tho field1 These, however. are very llmited emsp-  
tmns that  hare Y P W  rarelv been inioked and therefore da not detract from the canaiders. 

la Tex PenalCoda. ~ r t  1267bX41110731 
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mines the  discipline essential to any fighting force. It is a breach of the 
code of the soidier that necessitates the possibility of the death penalty. 
When the victim is B civilian more fundmenial concepts are involved. 

The armed forces of the United States were created not to ruie or prey 
u p n  citizens. but to protect them. American society justifiably looks 
u p n  the armed forces as B shield to protect society and the individual 
citizen. Asoldier cannot be allowed to abuse this position by murdering a 
civilian, especially where the civilian is typically not trained to defend 
hmself. Such a murder destroys the trust relationship between civilian 
saciety and the military. a relationship which 1s a cornerstone of our sys. 
tem of government 

Guidance and hmitatian of discretion is imposed upon the c a m m a r .  
tial process, even when the offense is premeditated murder, by the com. 
bination of several factors. The definition of premeditated murder 
guides the courtmartial by focusing on the crucial element of C O ~ S C ~ O U S  
intent to commit the murder. The discretion of the courtmartial is limit. 
ed by the infusion of aggravating factors when the required luriedictmn- 
al elements me established, which necessarily involve the special status 
of the military accused and his relationship to the victim. The require. 
menta of the Gregg and Jurek line of cases are therefore satisfied for the 
mllitary crime of premeditated murder. This position is further 
strengthened when the  Lockett rationale and its ramifications are ap. 
plied. 
I .  Pretrial Protecttons 

The military accused in a general court-martial enjoys strong pretrial 
procedural protections. Unlike the civilian prosecutor who has wide dis. 
cretion in deciding who will be charged with a capital offense,lLY the mili. 
tary convening authority receives the benefit of a thorough and impar- 
tial investigation and several recommendations before making B decision 
to refer a caw to trial 8s a capital offense. The military accused has the 
benefit of an Article 32 investigation, extremely broad discovery provi. 
sions, and the early availability of counsel to assist in effectively prepar. 
ing for trial.z" The staff judge advocate must submit a report to the con- 
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vening authority which details the available evidence, including avail- 
able evidence in mitigation and extenuation, and the recommendations 
of the commanding officers who know the accused before a case may be 
referred The convening authority must affirmatively decide to 
refer the case to a court-martial specifically authorized to adjudge the 
death sentence lid Thus before the accused is exposed to the risk of re. 
ceiiing the death sentence, the convening authority, acting in an impar. 
t i d ,  nonprosecutorial role. must find that there is nothing m the avail. 
able evidence or in the character of the accused that would dictate a trial 
where the death sentence should not be Imposed. 

2. Pro~istonsDunng the Trral 

At trial the courtmartial process includes a number of procedures and 
special requirements which serve to focus the sentencing M y ' s  atten- 
tion an the individual circumstances of the offense and the character of 
the accused These procedures and requirements increase reliability of 
the sentence and substantially reduce the risk of arbitrary or capricious 
imposition of the death sentence. The underlying difference between the 
military courtmartial panel and the civilian jury is B prominent factor 
in reating the capital sentencing provieions The unique character of the 
court-martial panel may alone differentiate the military scheme from 
constitutionally deficient civilian schemes and is apparently the basis 
for the framing of the issues by the majority m Shick 0. Reed.l" 

In all capital cases the accused must he tried by a panel of court mem- 
bers In Gregg the Supreme Court praised the practice of using a jury 
for sentencing as a vital link between society and the tnal  which ties the 
result to the representatives of that society The military courtmar. 
tial panel is selected by the convening authority on the basis of age, edu. 
cation. training, length of S ~ N I C B ,  andludicid temperment.s"The panel 
m a general court-martial case consists of either all offmra or officers 
and enlisted ~erviee members lLB at  the request of an enlisted accused M' 

Palenmi. 2 hl J 86 IC hl A 19771 ddditionallv when the secusedi cage IS on rer1e.u he IS 

asrisned B mihtar) appellate defense C O U ~ S P I  rhaae  on13 Eunctm 1s t o  represent casea on 
reblew t o  the m d i t w  appeUate court& Confinvrry a i  repremtatran throughout the mwt- 
martial pmccrrdmgs help insu~e that the accused 1s scearded his nghrs and all Es\orsblr in. 
formarlon 1s presented 
"'L CMJ art 34 Paraeraph36,MCM 
"'Paragaph126a.MC.M 
"'The palition of the Court seems c l e ~ r  from ~ t s  language " doea that esee [Fummnl 

appl? to  death senfmei  mpaaed b) m d m w  courts w h e w  the msssihd  vogorars oiiunei 
am n o l ~ r r r m f  asin othercriminalcaiee""femahas~~add~dl419U S at260 
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Au service members are necessarily a part of a multi-racial. multi-ethnic 
society. They must work daily with members of other racial or ethnic 
groups a8 supenors, subordinates, or peers. Since the late 1960'8, the 
armed forces have instituted programs designed to sensitize soldiers to 
the customs, character, and problems of other ethnic or racial poups. 
Soldiers are provided with literature on the subject, required to attend 
briefings and instructions on the subject, and exposed to various view 
pomts during discussion sessions.z1Y Further. officer court members have 
as a minimum a baccalaureate degree and often one or more pastgrad- 
uate educational degrees All court members, regardlem of rank, have 
been trained to fight together and taught that their lives depend upon 
the soldiers around them, Due to their military training, the court mem- 
bers are inherently predisposed to follow the instructions of the military 
judge bath dunng the findings and sentencing phase of the trial. The 
characteristics of the Service member, and thereby the courtmartial 
panel, eliminate prejudice, insure that the elements of the offense are 
proven beyond a reasonable doubt during findings, and m u r e  that only 
proper matters are considered during sentencing 

Finally. the military court member posses8es a quality not found m the 
typical civilian juror. Because of their expenence m command positlons 
officer court members are experienced in weighing evidence and making 
the decisions required in bath the findings and sentencmg process 111 In 
the plurality opinion in Gregg szs lack of experience in making such de. 
terminations was a major justification far limitation of the pry 's  dlscre- 
tion. Additionally. the Gregg plurality required a strict differentiation 
between those who should be sentenced to live and those sentenced to 
die 111 'Ilia theory was severely undercut by the rationale of Lockett.2s4 

'*'The Ann? publrshei severs1 plans and pamphlets that milme ID d e m l  the goals af the 
A r m y  rnatrvctloni on carrying them out E g  K S. Dep't af Army, Pamphlet h'a 600-26, 
The Dopartmen1 of lhr  Army Affirmanbe Actions Pbn (19781, U S Dep't of Army. Pam- 
phlet Xo 500-42, Unit E q d  Oppoifunitv Discvssron Outlines (1977) 
,-' At all l e w k  of command, from platoon leader to d w m n  commander, an affxet IS re- 

quad dail) t~ evalusfe informafmn and 'testmany" m the performance of b s  dunes This 
my em( m v a n m  atages of adverse admmrstratwe proceedmgs. nonjvdicd pvnlshment 
01 caurtamsrtal  The ~ c t m  requues the ofhcer to enher make an evslu~tmn and a re& 
mendation as t o  d s p a a m n .  or even act  28 the "judge and ~ury'' in admmaferlng naqudl- 
Clal punnhmenf under rlrliele 15. U C M J this 1% not the equivalent expenence of B 

judge. tho respanahht> and & A s  needed to make hard deemon% m mtencmg and fmd- 
in88 me generally found m military C D Y ~  member8 h'oncommmmned 
usually found I" command p~aifiana have expermeed the same general 
evaluatin$ evidence and m a h w  d e i s m s  An addltmnal factor often 
e o v l f m e m b e r i ~ s r h a t t h ~ y  hsi,eprevlauslysalarcavrtmamherbon oneormoreocesslans 
This type af experience LS mat not found m B cwihanlury and add8 greatly f~ the mhmry  
eourtmsrnal pan& effectiveness and rehabilfy 

""Grrgg.428U S 163.192 
" A S ~ s i d  af18S-85. 
'I8 See note 81 and accompanymg textsupra 
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The typical experience of the courtmartial panel would aeem to dimin. 
ish the requirement for strict, detailedaggravating factors 

In a military capital case the accused may not plead guilty to an of- 
fense for which death is an authorized punishment.l" This insures con. 
aderatmn on the merits of all available evidence and a finding that all 
elements of the narrowly defined offense, as well as inherent aggravat- 
ing factors. are proven beyond a reasonable doubt. During the findings 
phase. the government is prohibited from introducing a deposition with- 
out the consent of the accused During the sentencing portion af the 
trial. the accused may receive the death penalty only by a unanimous 
vote of the court members.2*' This vote is taken after full and free discus. 
sion and allows any court member to veto the death penalty This prow. 
8ion far unanimity of sentence is more stringent than has been required 
constitutionally by the Supreme Court.l" 

The above procedural protections apply only ta capital cases: however, 
there are procedures common TO all courtsmartial which enhance the re- 
liability and hence the constitutionality of the system. The most notable 
is that the court-martial LS a bifurcated trial divided into a findings 
phase, where guilt or innocence is detenmned. and a sentencmg phase, 
where the court members are presented aggravating and mitigating evp 
dence and argument by both sides.z*' At both phases important proee- 
dural protections are present which meet or exceed the reqlurements of 
the Supreme Court cases During the findings portion of all courtsmar. 
tial, the panel IS advised an any lesser included offenses which they can 
find in lieu of a conviction of the more senow offense.'Bo This has been 
held to be a constitutional requirement of any capital sentencing 
scheme 18' Most Importantly, the sentencing portion of the trial focuses 
the c o d e  attentian an The individual character of the accused and the 
specific circumstances of the offense.ld' The government is more limited 
in presenting aggravation than their counterparts in civilian mciety, be. 
ing restricted to utilizing the circumstances of the offense introduced ~n 
the findings phase. evidence of prior convictions of the accused with eer- 
tam restrictions, and personnel records reflecting the nature of the ac. 
cused's past military The defense on the other hand 1s vir. 

' j '  L! C hl J art  45b 
"'E C M J art 49 
" ' U C I I J  mrr 52bl l i  
"' In the Florida capital senhnemg srstutr comdered by the Court I" Profeft Y Ronda, 

426 U S  242 11976). the ~ r y  rendera an adi'lsars o p m m  by majont) \ate to the mal 
judge astorheappropriste.ontenee id a1246-49 

*"Paragraphs 74 and 75 M C M 
Paragraph 73(si, M C b! ~ 

" ' B e c k c  Alabama.447L 5 62111980) 
""SreP*ra%rwh Xbll i .  !VI C M fartheinJtructlanafabeglventhecaurtmembers 
"'Paragraph75b M C  M 

122 



19821 UCMJ DEATH PENALTY 

tually free to introduce any relevant evidence under relaxed evidentiary 
rules, procedures which fully comport with the rationale ofLockett?*' 
The court members are instructed that they can consider any evidence in 
extenuation or mitigation 88 well as any evidence presented in defense in 
anivmg at an appropriate sentence.'ra Additionally. the accused has sev- 
eral rights to allocution during the sentencing phase. He may make a 
sworn statement, choose to remain silent, make an unsworn statement 
either personally or through his counsel. or make a sworn and an un. 
sworn statement.'8' If he makes an unsworn statement, he may not be 
cross-examined by the government, but factual assertions may be re. 
butted 
In summary, the actual court-martial comports with the overall ra- 

tionale of the Supreme Court canes and promdes greater rights and pro. 
tections for the accused than are provided for his civilian counterpart. 
The court-martial preserves the integrity of the system, increases re- 
liability of the sentence, and focuses the attention of the court members, 
thus protecting against the arbitrary and capricious imposihon of the 
death penalty. The military capital sentencing scheme provides a real- 
istic framework wherein the death penalty i b  imposed upon persons de. 
serving of that punishment and is withheld for persons that are not. The 
very nature of the caurt.martia1 panel removes much of the basis for the 
Supreme Court objections to the death penalty.'" 

3. The Post.TrialPhase 

The post4rial phase of the military justice system provides many more 
protections against arbitrary and capricious imposition of the death pen. 
alty than any civilian system. With the shift m the Supreme Court's 
emphasis from arbitrariness to mdividualmtion. the appellate review in 
a capital sentencing system becomes even more important,"' The mili- 
tary provisions provide for a thorough, mandatory review by four dis. 
tinct review authonties. At each level the findings and sentence me 
analyzed, especially the decision of the court members to impose the 
death penalty The cnme is weighed against the individual, and the sen. 

Paragraph 75cU) M C hl 
"'Paragraph76b(l!.hIC11 
"'Paragraph75icXZ) M C hi 

The A r m y  C a n t  of h?lhfsry Revier has rejected the spplicstm to the rmhfar) of the 
Suprema Court c a e b  addressing the nix p e r m  lury and c o n v l c t m  by a nanunanlmoua 
IYY Ballew v Gmarga. 435 US 223 (1978). Burch Y Lomama. 441 U S  130 (19791 The 
Court dm rejected the studme that had been rehed on by the luatlces m Ealleu and Evrch 
h a u s e  of the fundsmenialdiffDrences between B e i i i a n j u r y  and the court-martial panel 
Unrkd State3 v Gudfard. 8 11 J 698 602 (A C 11 R 197% Irkowme, such a dntmcfmn 

.emapponte theaoc~ologlcal~t~d~~~~h~~hpl~yedauchalargepartmFui- would act t o  mak 
m n  
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tence is tested to  mure  that it 1s not disproportionate under the circum. 
stances."Q 

After trial the convening authority receives a detaded report from the 
staff judge advocate which reviews and analyzes the evidence, the legal 
issues, and the sentence.ado The defense may comment on this review 
and submit any additional post.trial information, including infomation 
attacking the appropriateness of the sentence as well a8 petitions for 
clemency The convening authority can disapprove the findings or the 
sentence and substitute life imprisonment for the death sentence if he 
believes that the facts do not support the sentence.'' This first review 1s 

by the commander who 1s in charge of the immediate society of which 
the accused is a part and insures proportionality and uniformity within 
that society. 

After the convening authority acts, the c m e  is scrutinized by a court of 
military review. At this level, the court reviews the case not only for 
legal error, but also conducts B factual and legal review to m u r e  that the 
findings are appropriate and the sentence is not excessive Umquely, 
the courts of review have the capability to determine questions of fact.*" 
The Army Court of Military Review has demonstrated that it will closely 
semtinize cases involving the death penalty and will not hesitate to  
reassess the sentence to life imprisonment if warranted by the facts.*" 
The specific intent of Congress m givmg the courts of review t h e e  pow- 
ers was to  insure uniformity m sentencing ldi 

U C M J 811 6Mci 
""U C M J err S1,Paiagraph 05,M C M 
"'UmtedStstesu G a a d e , l M J  3 C M A  19751 
I" Alrlcle 381d U C M J mhonse8  B defense counsel t o  submit a brief to  the eonvenmg 

authonr) rhichmayInc1ude"such matters 88 he feelsshavldbeeon.id~red~nbehslf of the 
accused "Thla  brief then becomes a permanent part of the record of t i a 1  and IS canaidered 
by tho appellate courts Thls brief can be utilized by the defense to  rsiee quesfmn6 o f  la- 
and resmns that  the death aenfanea 1% not appropnate If should be noted that the defenaP 
(80 refer lo matters outside the record of ins1 iueh 88 the sentences m e n  to c o ~ o n s ~ m a  

. .  
U C M J 811 6Mci 
""U C M J err S1,Paiagraph 05,M C M 
"'UmtedStstesu G a a d e , l M J  3 C M A  19751 
I" Alrlcle 381d U C M J mhonse8  B defense counsel t o  submit a brief to  the eonvenmg 

authonr) rhichmayInc1ude"such matters 88 he feelsshavldbeeon.id~red~nbehslf of the 
accused "Thla  brief then becomes a permanent part of the record of t i a 1  and IS canaidered 
by tho appellate courts Thls brief can be utilized by the defense to  rsiee quesfmn6 o f  la- 
and resmns that  the death aenfanea 1% not appropnate If should be noted that the defenaP 
(80 refer lo matters outside the record of ins1 iueh 88 the sentences m e n  to c o ~ o n s ~ m a  
tors and can isme l b m 6  that  ardmardy could not be conahdered b) acourt  For ar&ple. 
the convening authority 19 able t o  consider rhe m u l f s  of polygraph e x a m m f m s  Umted 

"" l! C M J art 64 
"'The COWIB of revie* independently conalder the record and ' [ m h  afflrm only such 

findings of guilty, and the sentence or iuch part or amount of the ~ e n t e n e e  BD It finds cor 
reef m law and in fact and d e t e n n e i ,  on the basis of the entire record. should be ap- 
proved 'U C I J a i l  6Me) 

States\ Malaey,ECMA 514 18CALR 136119i31 

' w  U C M J art  6Mc) 

2"\+%en the U C M J wan p81Jed. the draftera mtended "that thra power wil l  be exer- 
cued 10 establish uniformity of sentences throughout the Armed Farces " Sen Rep Na 

United State8 v Waihington 11 C R 388 ( A B  M R 1953) 

4 8 6 . 8 1 ~ i ~ ~ ~ ~ .  i.rsei. z a i m s )  
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All death sentence cases are required by the U.C.M.J. to be reviewed 
by the United States Court of Mditary Appeals.s" Although its powers 
are not as broad as the powers of the courta of remew, the Court of Mdi. 
tary Appeals makes essentially the  me analyaia of the propriety of the 
aentence and tests it for arbitrariness and ~aprice.~"The court has dsa 
indicated that it will actively pursue ita mandate from Congress to exer. 
cise supervisory authority over the entire military justice At 
this level, the sentence is tested against like c a w  tried throughout the 
armed farces. 

The U C.M.J requires that the President of the United States review 
all capital C B J ~ S  before the death aentence can be executed.*6' This is a 
much broader protection than found in the state capital punishment sys. 
tems considered by the Supreme Court The President must affirmative. 
ly approve all death dentences before they can be executed. The 
President s e ~ e ~  BS the f ind check against improper sentencing and 
tests this sentence in relationship to the broadest society. huthermore, 
the President is in a much more neutral position than the governor af B 

state and is much less suaceptible to undue pressure from an irate consti. 
tuency. '~~ 

VI. CONCLUSION 
The Supreme Court, or more preciaely. several Supreme Court plural. 

ity opinions have charted a course in the capital punishment ares that 
often seems contradictory The emphasis has shifted from arbitrarinesa 
to individualization and reliability, resulting in apparent conflicts in 
theory and modified gudelines for analyzing capital sentencing stat. 
Utes The doctrine of Furman and its progeny do apply to the military, 
but are modified and restricted by the dictates of military necessity. In 
this regard, Congress, who is constitutionally empowered to make rules 

*.a u c M.J 67mxii  
"'The e o v t  can refme fo affirm sentences it behevea ta be arbifran and eaprimous 

" ' S ~ ~ M c P h a i v  OnitedSfates.lM J 457,46211976) 
UnitedStstesv Chmstopher. 13C hl A. 231,236-732 C M R 231 236-37(1962) 

. . .  



MILITARY LAW REVIEW [VOL. 97 

for the armed services, balances the righta of soldiers against the special 
needs af the military society. The balance struck 1s the U C.M J. Consti. 
tutional requirements are satisfied by the special and routine military 
procedures present in the pretrial, trial, and post4rid phases of a court- 
m a r t i .  Sentencing discretion 18 limited either by aggravating lactars 
infused at the defimtion stage or by the nexus required with the iurisdie. 
tional elements. The bifurcated trial, with strong procedural protections 
and a unique sentencing body,  insure^ the reliability of the death sen- 
tence Finally, a thorough. detailed appellate review protects against 
arbitrariness or capnce 

The military System is not without its faults, and It does not neatly fit 
within either one of the two models found constitutional by the Supreme 
Court. If the U.C M . J  death penalty praviaions had been analyzed utihr. 
ing the capital punishment cases decided pnor to 1978, they may well 
have been found unconstitutional. However. Lockett and its progeny 
have shifted the emphasis and have apparently changed the theoretical 
underpmmngs of the entire capital punishment area. In an area repleat 
with plurality opinions and conflicts of theory. It 18 highly questionable, 
if not totally illogical, to analyze a capital punishment iystem by precise 
reference to any specific plurality apmmon The more prudent approach 
is to analyze the system as a whole uang basic pnneiples that underlie 
all of the opinions. When the U C M J 1s analyzed in this manner, desir- 
able improvements may be identified. but it is not unconstitutional. As a 
whole, the military capital sentencing System employs interlocldng 
protections that meet and often exceed the constitutional requirements 
of the Eighth Amendment 
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BOOK REVIEW 
A CNIFORY SYSTEM OF CITATIOS. 

THIRTEESTH EDITION' 
Harvard Law Renew Association, A Uniform System of Citation, 

Thirteenth Edition. Cambridge, Massachusetts Harvard Law Review 
kssaciation, 1981. Pages: x i ,  237 Pubhshed and distributed by The 
Harvard Law Review Association. Gannett House, Cambridge, Massa- 
chusetts 02138. 

Reuiewed by Colonel WdliamS. Fulton, Jr.** 

A delay of several months in the arrival of the 13th edition of A Uni. 
form System of Citation, published by The Harvard Law Review Aam 
eiation for a consortium of law renews me Columbia Law Review, The 
Harvard Law Review Association, The University of Pennsylvania Law 
Review, and The Yale Law Journall, was worth the wmt; this small 
volume contains mme pleasant surprises. 

Most noticeable to those of us who have been panng over earlier edi. 
tions through bifocals is a new and larger typeface. With the more read. 
able print has come not only a larger page. but a spiral binding At last 
the volume will lie flat, remaining open while one returns to the type- 
miter. This author's copy of the previous edition could overcome any 
normal paperweight and spring shut even from an open, facedown pos~. 
tion. 

No less welcome than these physical improvements are some of the 
substantive changes from the last edition. published almost six years 
ago. A summary of changes, itself an innovation, precedes the table of 
contents. Tho= changes which seem most aignificant far writers of mlli. 
tary trial or appellate briefs and judicml opinions, or legal memoranda 
for persnickety staff judge advocates, will be discussed in the para- 
graphs to follow. Aiso, for those military offices inciined to adopt A Llni. 
form System of Citation for their own uses, I ahall mention some ela. 
borations or variations that ought t o  be considered 

Generara Rharl. the DBparVnenf of the Army. or m y  other governmental agency 
* ' Jude  Advocate Genera8 Corps, I2 S A r m y  %mor Judge C S Army Court of M ~ I -  

tary Review In 1961. the euthor prepared B mlhtaw citation manual for uae m the them 
prog~am at The JvdgDAdvoeateGener~aSehool. U S  Army, baaedonA L'nzform s>stm 
of Cttation, Tmfh Edrliun 
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Introductory signals can  be a source of bewilderment to occaaanal 
writers. Yet, when properly used, they require the writer and enable the 
reader to e\aluate the relative support for a proposxion The introduc- 
tory signal "see oisa"has been given B new meaning Oust as we finally 
grasped the aid one). Inatead of merely indicating material that supports 
an analogous proposition. "see also" must now herald material that, in 
addition to ather directly supportive authorities, supports the proposi. 
tion in the text. This places ''see aiso"sqoare1y b e t u e n  "see"(or ''no sig- 
nal") and "e/ "Too bad such strengthening of an introductory signal c m -  
not be given retroactive effect so 8s  to add weight u, the author's past 
wnt1ngs 

A parenthetical explanation of the relevance of cited material, other 
than material directly supporting or directly contrary, 1s helpful to  the 
reader The previous edition was the first to indicate that an explanatory 
parenthetical should accompany any citation introduced by "cf."or "but 
ef." The new edition continues that policy. strongly recommending the 
use of parentheticals with those signals and with the "compare . . . ui lh" 
f o m ,  and now also encourages their use for material introduced by "see 
also" and "see generally " 

iiot 80 warmly welcome is one matter havmg to do with citation 
clauses, the citation ciause being one that 18 allowed to intrude into a 
text sentence far the purpose of citing authority pertaining to  only B por. 
tion of the sentence (In law reviews. this takes the form of a midsen. 
tence numeral mdmting a footnote--an interruption only slightly less 
grave.) The 13th edition now teils UB that It is permissible to  mix citation 
signals of opposing types (e g., '2see"with "but ses"ar "contm') within B 

single citation clause. Mixing signals, whether of hfferent  types or not, 
can only mean one thing, longer interruptions of sentences by citation 
ciauses The writer who takes advantage of th18 annoyance deserves to 
go unread 

The essential ordering of various authorities within a citation string 
has been subject to a mmetimes overlooked exception: if one authority 
is considerably more helpful or authoritative, It may precede the other 
regardless of citation rank Otherwise, one should cite cases before can. 
stitutmns. constitutions before statutes, and so on. Within the 13th edi. 
tion's hierarchy of cases, Court of Military Appeals decisions still rank 
below those of the federal diatrict courts and Court of Claims It IS at  
least some comfort to h a w  that, along with decisions of the Court of 
Customs and Patent Appeals (subsequently merged into the United 
States Court of Appeals for the Federal Circuit) and certam other courts, 
they rank above the decisions of bankruptcy panels and bankruptcy 
judges. The Caurta of Military Review. alas. remain unrecognized in the 
ordering of authorities Perhaps the next edition will repair the over- 
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sight. On the other hand, perhaps we should leave well enough alone 
since we can do no better than cite them immediately after Court of Mill. 
tary Appeals decisions with on& own service court first and the others 
in alphabetical order by courts, 8s we do now. Within this ordering of 
authorities in a citation stnng, rules of ewdence and procedure now have 
moved up so as to fallow statutes in force (federal or state, as the case 
may be) instead of being relegated to the administrative and executive 
materials. as in earlier editions. Secondary materials come last, with the 
book reviewer's work occupying nearly the lowest place of all. 

Shortened citation forms. although hailed by witers. can send the 
serious reader leafing hastily through preceding pages to identify the 
e m m e  so that it may be jotted down and located m a library. The rules 
governing short citation forms have been rewsed extensively according 
to the publishers of the 13th edition The principal change, however, ap. 
p a r s  to be in the inclusion of many helpful examples of the correct 
usage of "d': 'kupm': and "hereinoiter."Brief-writers in particular (ap- 
pellate counsel take heed) are cautioned that, when "supra"is used. the 
exact page on which the authority was previously cited in full must be 
&en. a8 in "Wmthrop, supm p. 3, a t  95 '' Indeed, all potential "supra" 
abusers shouid note that "supra"always must be followed by a previous 
page or fwtnote number in the mting material. 

A particular uncertainty that has surrounded "supra" has been 
whether to use i t  when citing eases A Uniform System o i  Citation does 
not authorize 'ksupm" when citing cases, constitutions, or statutes, ex. 
cept in extraordinary circmstances Specific alternative short forms for 
repeating case citations, such as the use of a party's name, "O%allohon," 
or repeating only a volume and page. "12 M J at 197," obviate the need 
to use "supm"in most instances. If the practices of a particular office. 
agency. or court nevertheless permit "supra" to be used when citing 
cases. its use should be restricted to those instances in which the pre. 
ViOUS full citation is not more than a page or two away See M. Price, A 
Roctical Manual of Standard Legal Citations 61-62 (1958). An earlier 
edition of Price's manual was adopted and widely issued throughout the 
Corps. This may account for our mtitutional tendency to uee '2upra"for 
cases. Stamping out the practice is somewhat like riding B lawn of crab- 
grass--best done before the seeds sprout. Perhaps, therefore, The Judge 
Advocate General's School should institute Basic Course practical exer. 
cises emphasizing the nonuse of 'bupm" for citing cases. 

Inside the front cover of the new edition of A Umform System of Cita- 
tion, one finds a handy selection of the most commonly used citation 
forms. They me arranged an two pages 80 8s to distinguish the brief and 
memoranda style (wthout footnotes) from the law review footnote style. 
Inside the back cover. some frequent abbreviations are found. Another 
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improvement is the expanded section on citing uniform acta. model 
codes, rules of evidence and procedure, restatements, and Amencan Bar 
Association Standards and other A.B.A. materials. As previously stated, 
this edition, although delayed in the final production. was well worth 
waiting for. 

The rules set forth in A Uniform System of CLtotion are neither a l l h  
c h i v e  nor intended to be Inflexible. The increased frequency with 
which dome particular materials are cited m military legal writing or the 
form in which some materials are found, or not found, in Army field law 
libraries indicates that some variations may be necessary. As in the case 
of the Model Code of Professional Responsibility in the field of ethics, a 
particular citation system is not binding except when adopted by some. 
one with authority to enforce I t ,  such as law review editors. graders af 
Student work, or judicial rulemakers Those who adopt the 13th edition 
of A Uniform Sjstem of Cttation ior military law use profitably could 
make Some decisions such as the following: 

a Cite Army Regulations in the abbreviated style authorized for 
Treasury Regulations. Army Reg. 27-10, para. 1-1 (1968) Amended 
matter can be cited to the latest material in which the relevant language 
LS found Army Reg. 27-10, Change 21, para. 2-28 (1981). Any esse". 
tial mformatmn as to  the exact effective date in relation to the facts 
under discussion can be indicated ~n ~n explanatory parenthetical. 

b. Similarly, although Manuals for Courts.Martial can be cited as 
Executive Orders. and should be so cited initially in scholarly works. far 
most purposes a court-martial manual need be cited only by its official 
designation. Manual for Courts.Martid, United States. 1969 (Remsed 
edition). para. 8. Amended matter can be cited as follows: Manual for 
Courts.Martial. United States. 1969 (Revised edition), Change 3, para. 
243 (1980) 

c. Cite the Uniform Code of Military Justice in an abbreviated style 
86 authorized for the Internal Revenue Code, However, since the Uni- 
form Code of Military Jus t r e .  unlike the I.R.C., is not itself a separate 
title af the United States Code. include a citation to U.S.C , U S  C.A.. or 
U.S C S , as avadable: U C M J. art 134, 10 U.S.C. 5 934 (1976); 
U.CM.J art 2 . 1 0 U S C A  5 802(West1978&Supp 1981). 

d Cite current Military Rules of Evidence a8 follows even though 
they are B part of the Manual for Caurts.Martial: Mil R Evid 301(a). 

e Informational h y  publications, such as Department of the 
Army Pamphlets. should be cited in the manner indicated far other 
books and pamphlets. U S  Dep't of Army, Pamphlet No. 27-9, Military 
Judges Guide, Change 1. p 4-59 (1969) (hmhenated page numbers may 
beindicatedby"p."to avaidambiguity). 
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f .  I fA Uniform System of Citation is adapted, varianceaought to be 
kept to a minimum. On that basis. decisions of the Court of Military A p  
peals prior to  West's Military Justice Reporter Bhould be clted unng the 
abbreviation "C.M A,," rather than "U.S.C M.A.," for the court's officid 
reporter despite the court's own preference, expressed in connection 
with the 12th edition. for the longer abbreviation "U.S.C.M A." United 
States v. Care, 18 C.M.A. 535, 40 C.M.R. 247 (19691. (The court never. 
theless uses "C M.A." as its ahbrewation ~n citmg current de& 
sions: United States Y. Anderson, 12 M.J. 195 (C.M A. 19821) 

g. The previous edition illuatrated a special citation form for pub. 
lished Board of Review decisions under the Articles of War Now instead 
of that special form, the 13th edition oniy advises citing to  the official 
reporter for pre.U.C.M.J cases. On that basis, the following forms are 
proper: United States v. Rabb, 81 B.R. 77 (A.B.R 19481; United States 
v. Skuczas, 29 B R. iE.T.0.) I (A.B.R. 1945): United States v Turner, 11 
B.R.-J.C. 261 (A J C. 1951). 

h .  A Un$orm System of Citation does not prescribe parallel cita. 
tions for Supreme Court cases. Nevertheless, citing to parallel sources 
can be very helpful when the  readily svailable library facilities are inten- 
svely used and include more than one reporter, or (as when the intended 
reader is a traveling trial judge) various libraries might be used. On the 
other hand, even though the  publishers recommend that state cases be 
cited both to  the official state reports and to elements of West'B National 
Reporter System, few Army Law libraries include the offmal state re. 
parts except possibly those of the particular state in which the library 1s 

located. This nuggesta that  parallel citation of state case8 need not be re. 
q u i d  Them is even a question whether paraliel citation of Court of 
Military Appeals decisions (1951-1915) is truly necessary However. 
there may be some hbraries that have only the official reporter (C.M.A.). 
and there IS some material in C.M.A. that is not found in C.M.R., for 
which it will always be necessary to  continue citing C M A  

The examples above deal mainly with military criminal law. Although 
tearing 121 mind that the fewer variations from a supposedly uniform 
system the better, there nevertheless can be found similar citation exi. 
gencies in the fields of government contract and contract appeals law 
and in genera3 military administrative law The objective is to complete- 
ly identify the source material so that it readily may be located and 
examined. However, far the benefit of civilian researchers as well as our. 
selves, it aim is well when devising special citation forma to  avoid the 
overabundant use of acronyma and jargon that has plagued military 
legal writing. 

Uniform rules of citation facilitate, rather than obstruct, communiea- 
tian. Even those of UB who attended l e ~ s  ivied (and ivoned) towers, can 
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be grateful for the work of the Harvard editors and their compatriots. 
They have even foreshadowed the future of legal research, explaimng in 
their Rule 10 8 1 that 

If m unreported case is available on B computerized legal re. 
search service. indicate that fact parenthetically. 

Ostergaard v. DeMarco, No. 86-127 (D. Wyo Aug. 7, 
1987) (available Oct. 1, 1987, on LEXIS, Genfed library, 
Diat file) 

In conchaion, one may again tell a book by its cover: in Its 13th e&. 
tion. the famed "Bluebook has returned to blue covers, and with a 
thumbindexbesides 
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PUBLICATIONS RECEIVED AND BRIEFLY NOTED 
I. INTRODUCTION 

Various b x k s ,  pamphlets, tapee and periodicals, salicited and un. 
solicited, are received from time to time a t  the editorial offices of the 
Military Law Reuiew. With volume 80, the Revieu began adding short 
descriptive comments to the standard bibliographic information pub- 
lished in prevlous volumes. These comment8 are prepared by the editor 
after brief examination of the publications discussed. The number of 
items received makes formal review of the great majority of them impas- 
sible. 

The comments in these notes are not intended to be interpreted 
recommendations for or against the b x k s  and other writings described. 
These comments serve only as information for the guidance of OUT 
readers who may want to obtain and examine one or more of the publica. 
tions further on their own initiative. However, description of an item in 
this section does not preclude simultaneous or subsequent review of the 
M h t o r y  Law Reuiew. 

Notes are set forth in Section IV, below. are arranged in alphabetical 
order by name of the first author or editor listed in the publication, and 
are numbered accordingly. In Section 11, Authors or Editors of Publica. 
tions Noted, and in Section III. Titlea Noted, the number in parentheses 
following each entry is the number of the corresponding note in Section 
IV. For b o o b  having more than one principal author or editor, all 
authors and editors are listed in Section 11. 

The opinions and conclusions expressed in the notes in Section N are 
those of the editor of the M h t o r y  L a w  Reuiew. They do not necessarily 
reflect the views of The Judge Advocate Generai's Schwl, the Depart- 
ment of the Army, or any other g a v e m e n t a l  agency. 

II. AUTHORS OR EDITORS OF PUBLICATIONS 
NOTED 

Aaron, Henry J.. editor, The Volua.Added Tax: Lessons from Europe 

American Society of Hospital P h m a c i e t s ,  Consumer Drug Disest (No. 

Collins, f icheel  P , and Philip F. Postlewaite. Internotional Individual 

Enghsh, John A..Majar,APerspectiueonInfantry N o .  3). 
Federal Legal Information Through Electronics (FLITE), KWIC Index to 

(No. 1). 

2). 

Tasotian (No. 10). 

Comptroller Geneml Decwiona (No. 4) 
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Guelff, Richard, and Adam Roberta, editors, Documents on the LOWJ of 
War(No. 11). 

Jasani, Bhupendra, editor, and Stockholm International Peace Research 
Institute,OuterSpaee-ANewDimensLon aftke  ArmsRace (No. 13). 

Levy Herb%tMonte,How toHandleonAppea1 (Zded.)(No. 5 ) .  
Murphy. Bruce Allen, The BmndedFmnkfurter Connectton, (No. 6) .  
Murray, Douglas J , and P a d  R Viotti, The Defense Polmes of Nations, 

Myem, Henry A,, Medieval Kingship (No. 8) 
OBrien, William V.,  The Conduct of Just and LimLted War (No. 9). 
Postlewaite, Philip F., and Michael P Collins. Internotional Indiuidwl 
Taxation (No 10). 

Roberts, Adam, and Richard Guelff. editors,Doeuments on the Laws of 
War(No. 11). 

Snyder, Louis L , editor, Httler's Thrd Retch: A Documentary Hstory 
(No. 12). 

Stockholm International Peace Research Institute and Bhupendra 
Jasani editor. Outer Space-A New Dimension of the Arms Race (No. 
13). 

Viotti, Paul R., and Douglas J Murray, The Defense Policies of Nations, 
A Comparntioe Study (No. 7 )  

Von Ward. Paul, &smontling the Pyram'd. Gouernment by the People 
(No. 14). 

Young, Warren L., MinontLes and the Mdrtary, A Cross.Nat~ona1 Study 
In WoildPerspective (No. 15). 

m. TITLES NOTED 

ACompamtiueStudy (No. 7) .  

BrandeisiFiankfurter Connection, The, by Bruce Allen Murphy (No. 6) .  
Conduct of Just and Limited War, The. by Williom V O'Brien (No. 9.) 
Consumer Drug Digest. by Ameneon Society of Hospital Pharmacists, 

Defense Policies of Nations, A Comparative Study. The, by D o u g h  J.  

Dismantling the Pyramid: Government by the People, by Paul Van 

Documenta an the Laws of War, edited by Adam Roberts and Richard 

Hitler's Third Reich: A Documentary History. edited by Louis L.  Snyder 

HowtoHandlean Appeal, byHeibertMonteLeuy(Zded.)(Na. 5) .  
KWIC Index to Comptroller General Decisions, by Fedeml Legal Infor- 

International Individual Taxation, by Phillip F Postlewarte and Michael 

(No. 2) 

Murmy and Paul R. Vmttr (No 7). 

Ward (No. 14). 

Guelff(No.11). 

(No. 12). 

motion Through Electronics IFLITE) (No. 4) 

P. Collins (No 10) 
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Medieval Kingship, by Henry A .  Myers (No 8). 
Minorities and the Military, A Cross.Nationai Study in World Perspec- 

tive, by Warren L. Young (No. 15) 
Outer Space-A New Dimension of the h a  Race, Stockholm Interno- 

tianal Peace Reseoreh Institute and edited by Bhupendro Josont (No. 
13). 

Perspective on Infantry. A, bvMajor John A. English (No. 3). 
ValueAdded Tar. Lessons from Europe, The, edited by Henq J.  Aaron 

IV. PUBLICATION NOTES 
1.  Aaron, Henry J., editor. The Value-Added Tax: Lessons from 
Europe. Washington. D C ' The Brmkings Institution. 1981. Pages. xi. 
107. Price: $10 95, hardcover; $4.96, paperback. List of conferences 
participants, index. Publisher's addiesa. Director of Publications. The 
Brwkings Institution, 1775 Massachusetts Ave , N.W. Washington, 
D.C. 20036. 

Tax reform is B subject of perennial political interest a t  all levels of 
American government "Refom" mean8 many things to many people. 
but one concrete proposal that has received considerable attention in 
Congress is the possibihty of enacting a valueadded tax, such 8s is used 
in most of the countries of Western Europe. 

"Value-added is defined a8 "the difference between the value of B 
firm's sales and the value of the purchased material inputs used ~n pro- 
ducing gwds sold." The value.added tax is levied on this difference. The 
firm pays the tax but passes the burden along to the con~umer of the 
gwds sold. The value-added tax is loosely analogous with a sales tax The 
book here noted describes the experience of various European countries 
with the valueadded tax: France, which first implemented the tax in 
1954, Italy, the Netherlands, Sweden, the United Kingdom, and Ger. 
many. The various contributors to the volume express skepticam con- 
cerning the usefulness of the value-added tax in the American govern- 
mental system 

The book i8 a collection of esmys. After an introduction and summary 
by the editor, SIX chapters or essays describe the operation of the tax in 
the six countries listed a b v e  All are authored bv scholars and  tax offi- 

(No. 1). 

cials from the countries in question. They and others were participants 
in a Braokings.sponsored conference of tax experts which took place in 
October 1980. 

Reader aids include a detailed table of contents, explanatory foreword, 
and subjectmatter index Many fwtnotes and statistical tables are pro. 
vided 
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The editor, Mr Aaron, IS affiliated with the Broakings Institution, 
which describes itself as "an independent organization devoted to non. 
partisan research, education, and publication in economics. government. 
foreign policy, and the social eciences generally 'I 

2. Amencan Society of Hospital Pharmacists, Consumer Drug Lhgest. 
New York, New York Facts On File, Innc , 1982. Pages: XYI. 477. 
Price: $19.95, hardcover: $9.95, paperback. Appendix of Canadian 
brand names, glossary, index Publisher's address: Facts on File Pub. 
lications, 460 Park Ave South. New Yark. N Y 10016, tel (212) 683. 
2244 

The Amencan public has become much more aware m recent years of 
the need to be informed about the nature and complete effects of the 
large volume of common pharmaceuticals. both presenptm and non- 
prescription, that are ingested every day Additionally, the high pnce of 
many drugs has induced many consumers to look for less expensive ways 
of filling their pharmaceutical requirements These needs have stirnu. 
lated the preparation of the work here noted, a compact encyclopedia of 
dozensof frequently used drugs. 

The book 1s organized m eighteen unnumbered chapters dealing with 
various diseases or types of problems for which drugs are commonly 
taken. Typical titles include, "Infectmns." "Skin Problems," "Arthritis," 
'"Sleep Disturbances," and many others Each chapter has its own table 
of contents, listing subtopics and particular druga discussed An essay 
one or two pages in length describes each drug, including brand names. 
purposes, undesired effects, precautions to be taken, and dosage and 
rtarage of the drug 

The book offers a table of contents. an explanatory introduction, an 
appendix listing Canadian brand names for the drugs described. B short 
g h 4 a r y  of technieai terms used. and a sublect-matter index 
4. English, dohn A ,  Major, A Penpe 
N.Y.: Praeger Publishers. 1981. Pages. 
ography. index Puhiisher's address. Pr 
Inc , 021  Fifth Avr ,New York. N Y 10175 

.ludgr advocates uwal ly  know little about purely militury topics, such 
an infantry unit tacticx, uniess they htivc had p m r  s e r v m  m :inothrr 
hranrh Thr hrnlk hew noted I R  w d  w t r d  to fill that gtip W r m m  ~n 81 

hiahiy wadahlr, iityir., this work r:xpl.uni the, hist 
fmtry  tactiri i  in thiq i m t u r y .  c 
W d d  War5 'Phi, tactic3 of thi, ( 
%me mr,ntwn I X  mad<, nf  liradi t 
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The book is organized in nine chapters. describing the role of infantry 
under the conditions peculiar to specified campaigns or geographic re. 
pions. In his f ind chapter, the author concludes, among ather things, 
that infantry continues to play a highly important role in warfare and 
that decentralization of tactical control of forces has been entical to sue. 
cess in many caees. He offers recommendations for realistic battleilri- 
ented training for units and individuala. The author states, "Using 
ground principally to  gam security from enemy fire and to attain SUP 
prise. the prlmary role of infantry remains to disrupt, psychoiogieally 
dislocate. and disorganize enemy resiatance in preparing the way for a 
decision "(p.  289) 

The book offers an explanatory foreword. preface. and prologue. A 
table of contents, list of maps and statistical tables. and list of abbrevia. 
tians are provided. The work is extensively footnoted, and nates m e  col. 
lected together a t  the end of each chapter. The volume concludes with a 
bibliography and B subject-matter index 

The author is an infantry malar in the Canadian Army. At time of p u b  
lication he was serving as a staff officer at  the h'ational Defence Heed. 
quarters, Ottawa, Canada. He has had extensive foreign service with the 
Canadian and British armies, and has published a number of articles an 
military subjects He holds a B.A. and an M.A. from the Royal Military 
College of Canada, and an M.A. from Duke University. specializing in 
military history and related studlea. 

4. Federal Legal Information Through Electronics (FLITE). KWIC In. 
dex io Comptroller Geneml Decwons. Denver, Colorado: FLITE. USAF. 
1982. Set of twelve microfiche carda. Pnce. $2500. Publisher's ad. 
dress: FLITE. Denver. Colorado 80279, tel. FTS or commercial (909) 
310.4870 or Autovon 926.4870 

Computer technology has been steadily chanplng the prartice of IRW 
more and more in recent years. A number of computerized legal rrariirrh 
services are in existence. and several of these are wsilable to nttorneys 
employed by the United States Government For example. the Drpnrt. 
ment of Justice has a Bystem called JURIS. To militmy and civilian tat. 
torneys in the Depnrtment of Defenae. the FLITE system. operntrd by 
the Air Farce at  Lnwry Air Force Base, n e ~ r  Denver. Colonldo. PLITE 
has m its dnta baa? m m v  federal iudinal and iidmmistrntiw derisionx. 
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lation, the Military Rules of Evidence, and the Manual for Courts. 
Martial. These are called K W C  indexes, Key.ward.in.context indexes. 

One of the mast recently produced FLITE microfiche indexes covers 
volumes I through 58 of the published decisions of the Comptroller Gen. 
era1 of the United States. These decisions, as printed, are published with 
bald.face words and phrases which are placed after the B-numbers but 
before the headnates These hald.face words and phrases, or scope notes, 
are indexed in the new KUlC index Every work 1s listed in alphabetical 
order in every combination in which it appears, except for certain corn. 
mon words not useful for indexing. The index consists of twelve micro. 
fiche cards, and can be purchased from FLITE far $26.00. 

5 Levy, Herbert Monte, How to Handle an Appeal (2d ed.) New York, 
N.Y. Practiang Law Institute, 1982. Pages. XXWI, 569. Price: $35.00 
Four appendsea, index Pubhsher's addrers. Practising Law Institute, 
810 Seventh Ave , Kew Yark, N Y 10019. 

In this work, a trial attorney of many years' experience explains a t  
length haw to conduct an appeal within the federal court system. The 
b o k  is the second edition of a work by the same author first published 
by Practising Law Institute m 1968. Substantially every aspect of appel. 
late practice 1s discussed. 

The hook IS organized in thirteen chapters and four appendices. The 
first chapter, ''Preservanon of Points for Appeal," discusses activities 
during trial. before the appeal stage 18 reached. Succeeding chapters dis. 
cu68 various practical and technical problems with appeals, such as fees, 
consultations with other counsel, timeliness of appeals, finality of judg 
ment, and the taking and dismissal of appeala. Chapter 5 considers per. 
fection of appeals The preparation of appellate briefs is extensively dis- 
cussed. A short chapter on attorneyclient relations is provided. Oral 
argument and post-decisional activities are the subjects of further chap 
ters. Practical suggestions me provided concerning practice before the 
U.S courts of appeal and the Supreme Court. Chapter 13 is B check list 
far appellate practice 

Almost half the book is devoted to four documentary appendices A p  
pendix A 1s B collection of commonly used appellate farms. including no. 
t i w  of appeal. certain standard petitions. and the like. The second a p  
pendix contains sample briefs for use before the U.S. courts of appeals 
and the Supreme Court. The Federal Rules of Appellate Procedure, 18 
U S  C App , are set forth in Appendix C, and the Supreme Court rules 
appear in Appendix D 

The work offers a detailed table of contents and a subject-matter in- 
dex. The tent is organized in numbered sections and subsections. There IS 
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wme use of footnotes, which are placed at  the bottoms of the pages to 
which they pertam 
The author, Herbert Monte Levy is an attorney in general practice in 

New York City, and has had extenwe experience In litigation, especially 
appeals. Born m 1923, he studied at  Columbia College and Columbia 
University School Of Law, and was admitted to the bar of New York in 
1946. Mr Levy has been very active m vanous bar associations, and has 
published a number of articles and lectured frequently concerning appel. 
late practice. From 1949 to 1956, he worked as staff counael for the 
American Civil Liberties Union 

6. Murphy, Bruce Allen, The Bmndeia/Fmnk,furter Connection. New 
Yark, N.Y. Oxford University Press, 1982. Pages I, 473. 
Price: $18.96. Appendix, notes, selected bibliography, index. P u b  
lisher's address: Oxford University Press, 200 Madison Ave ,New York, 
N.Y. 10016. 

The book here noted has received considerable critical attention in a 
time when revelations of official misconduct of people in high positions 
have become an almost daily occurrence. The questionable conduct of 
the two Supreme Court justices who are the subiects of this book is very 
mild indeed, but i t  nevertheless raises questions as to what is proper con- 
ductinajudge. 

Justice Louis D Brandeis became B member of the Supreme Court in 
1916. At  approximately the same time, Felix Frankfurter, his close 
friend, became a profeessor a t  Harvard Law School. Justice Brandeis re- 
tired from the Court in 1939, dying in 1941. His place on the Court was 
taken by Justice Frankfurter, who served until 1962, dying in 1965. 

While on the bench, both men intervened repeatedly in political mat- 
ters behind the scenes, lobbying far or against proposed legislation, 
exerting influence on behalf of or against political appointees. and 
countless other matters. Such political activity is not unusual for judges; 
but in this case Brandeis paid money to Frankfurter to advocate various 
cau8es which Brandeis favored but on which he could not m i t e  or speak 
in public as a judge. 

The author does not state any clear conclusions about the propriety of 
the two men's actions To some extent he is an apologist for them, point. 
ing out that many other judges have involved themselves in politics end 
that often all the causes for which these two worked were for the public 
good. But Mr. Murphy nates also that they tried very hard to  keep their 
activities and them relationship secret (successfully, until now), posalbly 
in acknowledgment of the ethical problems involved. 
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The work is exhaustively documented with extensive textual footnotes 
and a bibliography. An appendix discusses the political activism of many 
other Supreme Court justices. past and wesent. The work is concluded 
by a subpct.matter index 

The author, Bruce Allen Murphy, is an assistant professor of political 
science a t  Pennsylvania State Univeraty 

7.  Murray, Douglas J . .  and Paul R. Vmtti, The Defense Policies of No- 
tions, A Cornparntibe Study. Baltimore, Md.: The Johns Hopkins Um- 
versity Press, 1982. Pages X Y L  625.  Pnce: $35 00, hardcover; S12.95, 
paperback. Glossary, index Publisher's address The Johns Hopkins 
University Press, Baltimore, MD 21218. 

This work 16 a collection of essays by many different authors desenb- 
ing the defense policies of the United States, the Soviet Union, and vari. 
OUB other important or representative countnes The essay8 were so- 
licited and edited under the sponsorship of the United States Air Force 
Academy. The resulting work IS B t e r tbok  for use in undergraduate and 
graduate.level courses in international relations, and for reference by 
government officials and other interested persons. 

The book is organized in SIX parte and twelve chapters. The first part 
and chapter provide an introduction to and OVB~YIIW of defense policy ~n 
general. Part two focuses on the United States and the Soviet Uman, the 
third part, on major Western European states, the United Kingdom, 
France. and West Germany, and alao Sweden and Romania Part four, 
"The Middle East," discusses Israel in one essay, and all other Middle 
Eastern countnes together m another e8say. The fifth part, on East 
Asia. concerns Japan and mainland China The ax th  and l as t  part states 
the editors' conclusions. 

A table of contents and explanatory foreword are provided. together 
with biographical sketches of the editors and the many contributors. 
Many of the essays are extensively footnoted, and several bibhograph- 
ical essays are provided. There is Some use of statistical tables and dia- 
grams. The work concludes with an extensive bibhography and a subject. 
matter index. 

The two editors are both Air Force lieutenant colonela and have served 
a8 associate profersors of political science at  the Air Farce Academy. 
Colonel Murray holds a P h D  from the Umveraty of Texas a t  Austin, 
and is currently assigned to  the Pentagon. Colonel Vmtti 1s with the U S. 
European Command, Stuttgart, Germany, and earned hls Ph D. at  the 
University of California a t  Berkeley. Both editors have published a num- 
ber of ameles and studies on defense and international relations. 
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8. Myers, Henry A.,Medieool Kingship Chicago, Ill.: NelsomHaU, Inc., 
1982. Pages: ix, 467. Pricea: $25 95, hardcover; $13.95, paperback 
Nates, bibliography, index. Publisher's address: Nelson.HaU, Ine., P u b  
lishers, 111 North CanalSt., Chicago, IL 60606. 

This work traces in detail the evolution of the concept of monarchy 
from the time of the Roman Empire early in the Christian era. to the end 
of the Middle Ages. This is a work of history, and not a law book. De. 
scribed are the relationship between church and state, the struggles of 
various European dynasties, and various theories or models of hngship 
that were developed over the centuries. 

The book is organized in eight chapters. An introductory chapter, "The 
Dual Origin of Medieval Kingship," explains the Roman and Germanic 
60wces for medieval ideas concerning monarchy. Subsequent chapters 
detail the role of the church ~n government, the stabilnation efforts of 
the Merovingian dynasty of France, and the work of Charlemagne and 
his BUCC~SSOIS. Later chapters discuss kingship under the feudal system, 
the beginnings of the modern nation state and constitutionalism. and 
the development of the absolutirt monarchies of the Renaissance. 

The work offers a detailed table of contents and an explanstOry pref. 
ace. Nates are collected together a t  the end of the text. Anextensive b i b  
liography and a subiect.matter index are provided. 

The author. Henry A. Myers, is a professor of political science a t  
James Madison University. Hamisonburg, Virginia, and has published a 
number of works on European history. He was assisted in performing re- 
search for Medieual Kingship by Henvig Wolfram, a professor a t  the 
Umveraty of Vienna 

9.  O'Brien, William V . ,  The Conduct of Just and LirnLted War. New 
Yark Citv. N.Y.: Praeser Publishers. 1981. Paees: xii. 495. 
Price: $39:95. Notes, bibl;ography, index. Publisher's 
Publishers, 521 Fifth Ave., New York. N.Y. 10175. 

address: Praeger 

Scholars of the Middle Ages. especially after St. Thomas Acquinas. 
had a clear nation of what ia a lust war and how the concept should be 
applied in practice. In modern times this concept has come to be widely 
perceived as obsolete and irrelevant to modern military and political 
concerns Professor O'Brien argws that this is not so. Uaing a cese-study 
approach, he demonstrates how the old concepts can be applied to 
limited conflicts that arise in today's nuclear environment. 

The work is organized m three parts and fourteen chapters. After an 
introductory chapter, Professor O'Brien devotes the  even chaptets of 
Part I tc the old concept of just war. Part 11, with four chapters. deals 
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with limited war. B modern concept. The third part Sets forth his canclu. 
sions in two chapters. 

In his chapters an just war, the author examines the traditional inter. 
national law concepts af jus  ad bellum andjus ~n bello, and their origins 
and historical development. Focusing on the United States, he considers 
this country's role in World War 11, Korea, and Vietnam. Same special 
problems of nuclear conflict, revolution, and counterinsurgency are con. 
sidered 

Concerning limited war, Professor OBrien again focuses on the 
Korean and Vietnam wars, and adds a chapter on the Yom Kippur War 
of 1973 between Egypt and Israel The closing chapters, in Part 111, con- 
cern methods of limiting war, and the current '"state of the question" of 
the conduct of just and limited war 

The book offers an explanatory preface and a table of contents. Very 
extenave textual footnotes are collected after the last chapter, and %re 
followed by a lengthy bibliography and a subject-matter index. 

The author, Professor William V OBnen, has been a member of the 
faculty of Georgetown University, Washington, D C ,where he previous. 
ly received his educatmn, since 1950. He was formerly chairman of the 
Department of Government there, and has published many books and 
articles on questions of international law, war, and morality. 

10 Postlewaite, Philip F., and Michael? Callms, Inteinationellndivid- 
ual Taxation Colorado Spnngs, Colorado: Shepard'siMcGraw.Hil1. 
1982. Pages: XXY, i07. Extensive statistical and documentary appen. 
dices, tables of cases and other authorities cited, index. Publisher's ad- 
dress: Shepard'siMcGraw-Hili, P.0 Box 1235, Colorado Springs, CO 

It IS commonplace far businessmen to travel, work, and conduct bus,. 
ness activities of all sorts in countries other than their own. Income taxa- 
tion authorities in the Umted States and other countries have noted this 
trend and have made special prov~aons far the taxation of the personal 
earnings and business profits of these businessmen. The book here noted 
describes provisions of the Umted States Internal Revenue Code and 
Regulations pertaimng to such taxation Specifically, the work covers 
taxation of farelpsource income of United States individuals and part. 
nershipa, and of United States-source income of foreign Individuals and 
partnerships. Excluded are corporations and foreign taxation 

The book 18 organized m four part6 and ten chapters. Part one de- 
scribes the general scheme of Umted States taxation of nonresident 
aliens. Nonresidency i8 diacussed, together with source.af.incame rules, 
and concepts of trade or business and effective connection The second 
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part considers taxation of Americans abroad, expatriation as  a means of 
avoiding United States taxes, taxation in United States possessions and 
territories such as Puerta REO, and the f o r e i p t a x  credit. Part three dis. 
cusecs tax treaties of the United States concerning business income and 
pasaive &e,, interest. dividends, royalties) Income. The fourth and last 
part deal8 with taxation of partnerships 

The book offers an explanatory introduction, a detailed table of con. 
tents, tables of cases and other authorities cited, and a subject.matter 
index The text is organized in numbered 8ec tms  and subsections, and is 
extensively foatnoted. Notes appear at the bottoms of the pages to  which 
they pertsin. Elaborate appendices set forth documents of various sorts, 
including Congressional reports, statistical rables, and materials con. 
eerning international tax conventions. 

Philip F. Postlewaite is an associate professor of law at North Western 
University School of Law, Chicago, Illinois, and Michael P. Collins is an 
assaciate with the New York City law firm of Couderi Brothers. Their 
book is part of the publisher's Tax and Estate Planning Series. 

11. Roberts. Adam, and Richard Guelff, editara, Documents an the 
Lam of War. Oxford, U.K.: The Clarendon Press; Oxford Umveraty 
Press, New York. 1982. Pages: xiii. 498. Price. $34.60, hardcover; 
$17.96, paperback. Bibliography, index. Pubiuher's address: Oxford 
University Press, 200 Madison Ave., New York. N.Y. 10016. 

The potential and even actual practical importance of the law of war 
can hardly be overemphasized in a year which has seen wars in Lebanon, 
and the FaLkland Islands. together with continued warfare between Iraq 
and Iran, and between vanaus other countries, peoples, factions, and the 
like. The work here noted, a collection of twentynine treatiee concern. 
ing the law of war, from 1856 to 1981, will doubtless be highly useful to 
scholars and lawyers who do research and writing in this area. 

The bmk opens with an introduction by the editors. They erpiain the 
meaning of the term "laws of war," the eources of that law, and its appli- 
cation to individu.de and states. Nominternational conflicts are men. 
tinned, and the difficult question of the practical impact of the jaws of 
war is addressed. The principles of selection of the documents reprinted 
in the volume are explained, and the system of notes 18 discussed. 

The twenty-nine documents reproduced include the several Hague dec- 
larations and conventions from 1899 and 1907, the Geneva conventions 
of 1949, and the two Geneva protocols of 1971. The earliest Ltem is the 
1856 Paris Declaration Respecting Maritime Law, foliowed by the St. 
Petersburg Declaration of 1868. The most recent document is the United 
Nations convention af 1981 limiting the use of certain conventiand 
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weapons, preceded by a 1978 Red Cross statement of mven rules of hu. 
manitarian conduct which should be applied m all types of armed con. 
fliCts. 

A table of contents, table of abbreviations, bibliography. and index are 
provided Extenave historical notes and tables are provided. 

The two editors were members of the faculty of the London School of 
Economics and Political Science when they compiled this work 

12. Snyder, Louis L., editor, HLtler's Third Reich: A Documentary His. 
tory. Chicago. Ill.: Nelson.Ha11, Inc , 1981. Pages: xviii, 619. 
Price: $33.95. hardcover, 916.96, paperback. Documents; index. P u b  
lisher's address: Nelson.Hal1, Inc., Publishers, 111 North Canal St . ,  Chi. 
cago. L 60606. 

This work is a collection of 143 documents pertaining to the Nan 
reaxme, linked together by explanatory editorial comments. The docu. 
mente consist of speeches, new8 reports, government memoranda, stat. 
Utes, regulations, military orders, and other similar materials, from bath 
German and non.German sources The documents span the period from 
the close of World War I to the end of World War 11 and the Nuremberg 
trials. 

The book is organized in six parts. The first part provides background 
information concerning the Treaty of Versadles, the Weimar Republic. 
and the earliest beennings of the National Socialist Party and Hitler's 
political career Part Two coven the years from the Munich Beer.Hall 
Putsch in 1923, through Hitler's rise to power and appomtment a8 Ger. 
man chancellor in 1933. The third part sets forth documents on the de. 
veloprnent and implementation of "azi domestic policies, especially race 
policies, from 1933 to 1937 Preparations for World War I1 during 
1937-1939 are documented in Part Four, and the war years themselves, 
1939-1944, are covered in the fifth part. The n r t h  and final part, 
1945-1946, covers the German defeat, the death of Hitler, the apemng 
of the concentration camps. the allied occupation. and the Nuremberg 
trials. 

The author, Louis L Snyder, is B professor emeritu8 of the City Uni. 
versity of New York, and has served as B visiting professor at the Uni. 
versity of Cologne He has authored a number of works on German his. 
tory and World War 11. 
13. Stockholm International Peace Research Institute and Bhupendra 
Jasani editor, Outer Space-A 'Vex D~menszoa of the Arms Race. Lon. 
don. U.K.: Taylor & Francis. Ltd , 1982 Pages: xviii, 425 Price. L.S. 
$35.00 or UK pounds 18.50 Address of U S distributor: Oelgeachlager, 
G u m  &Ham, Ine , 1278 Massachusetts Avenue, Harvard Square, Cam. 
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bridge, MA 02138. Publisher's address: Stockholm International Peace 
Research Institute, Bergshamra, S-11173 S o h ,  Sweden 

In the 25 years since Sputnik, the major powers have devoted large re. 
BOUIC~S to the development of space technology. Satellite technology has 
enhanced the wmfightmg capabilities of the great powers. The book 
noted examines the increasing military use of space and how it con. 
tributes to the evepincreasing nuclear threat. 

In November 1981, the Stockholm International Peace Research Insti. 
tute (SIPRD organized a eymponum on Outer Space a t  which 20 ecien- 
tists, lawyers and diplomats from 12 different countries discussed the 
consequences of the militarization of outer space as well as further ann8 
control and disarmament measures. This book contains the papers p r e  
sented a t  the eymposium. 

The book is organized in two parts. Part I, consisting of eeven chap  
ters, is an introductory section written by the editor based on discus. 
sions at the symposium and other metenals. Part I provides the reader 
with technological background to the arms race and space and discusses 
its implications for international security. Part I1 presents 15 papers 
presented at the symponium on the topics of space technology, crisis 
monitoring and arms control 

Reader aids include a table of contents, a preface, abstracts of the 
papers included, a glossaly of technical terms used, a list of abbre 
viations, and a subject-matter index. The publication contains numerous 
tablee and charts throughout the work and in appendicea. Included for 
reference are six treaties that contain provisions aimed at some form of 
arme control in space. 

The editor, Dr. Bhupendra Jaeani, a nuclear physicist, ia a research fel- 
low e t  the Stockholm International Peace Research Institute (SIPRI) 
which he joined in 1972. He convened the SIPRI Symposium on Outer 
Space and organized the 1913 SIPRI Symposium on Nuclear Prolif. 
eration Problems. 

The Stockhoim International Peace Research Institute (SIPRI) de. 
scribes itself as "an independent institute far research into problems of 
peace and conflict, especially those of disarmament and arms regula- 
tion." It is financed by the Swedish Parliament and was established in 
1966, The staff and governing organs of the institute are international 
in membership 
14. Van Ward. Paul, Dismantling the Pyramid: Gauernment b y  the 
People. Washington, D.C.. Delphi Press, 1981. Pages: vii, 231. 
Price: $11 95, hardcover, $7.95, paperback. Bibliography Publisher's 
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address: Delphi Press, 475 L'Enfant Plaza, Suite 2970, Washington, 
D C. 20024 

This work is a critique of the federal bureaucracy. The author, a 
former federal employee, presents his ideas concerning proper manage- 
ment and organization He argues that bureaucracy in general and the 
federal bureaucracy in particular have developed in ways that stifle initi. 
stive and creativity, and which prevent m Some cases the attainment of 
the goals and purposes for which the organizations involved were estab 
lished. He urges individual citizens to organize themselves into groups, 
analagous with the "committees of correspondence" of the colomal era 
before the American Revolution, to work far rmpravements in govern. 
ment 

The book 1s organized in three parts and eight chapters. After an mtro. 
ductory chapter, the first part describes at length the problems of 
modern bureaucracy, its complexity, costliness, and inefficiency. The 
second part reviews past unsuccessful attempts to reform the federal bu. 
reaucracy, and sets forth the author's "theory far analysis and action." 
Essential to any reform effort, he argues, is reeducation of the public, 
the bureaucrats, and the reformers to peel away away layers of time. 
honored but mistaken assumptions and beliefs concerning bureaucracy, 
government, management, and them purposes and capabilities. The 
third and final part sets forth the author's ideas far "reintegrating gov- 
ernment and society." through greater public involvment in govern. 
mental processes. 

The book offers a table of contents. explanatory preface, and bibhog. 
raphy. There is some use of footnotes Chapter sections and subsections 
are set off with headings and subheadings 

The author, Paul Von Ward, 1s or has been a professional management 
consultant. and was formerly employed by the State Department and 
other federal agencies. He was educated a t  Florida State University and 
Haward University, and served 8s a naval officer 

15 Young, Warren L., Mtnorities and the M l b t m y ,  A Cross-National 
Study in World Perspectibe Westport, Connectmut: Greenwood Press, 
1982. Pages: xii. 357. Price: $29.95 Appendix, bibliography, index 
Publisher's address Greenwood Press, 88 Post Road Went, P.O. Box 

The United States has made substantial etndes toward providing 
equahry of opportunity to minority group members and women during 
the past generation The military serv~ces have made B most important 
contribution toward this goal However, much still remains to be done, 
and the mmghts of scholars -re always worth exammmg to discover 
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what is needed and how to fill the need. In this regard, the experience of 
peoples and societies may often prove illuminating 

In the work here noted, the author discusses the experiences of minor. 
ities in the military services of three foreign countries in addition ta the 
United States. Belgium, with its French and Flemish populations, is can. 
sidered, along with Canada, which has a French.descended minority in 
an Enghsh.descended majority. and Britain, which has had many immi. 
grants from the former British colonies in the West Indies, Africa, and 
elsewhere. The United States also receives the author's attention, but 
only one minority, blacks. is discussed. 

The book is organized in 811 chapters, providing an introduction and 
conclusions, with chapters on each of the four countries discussed. An 
appendix provides a bibliographic essay and review of the literature on 
minorities. 

For the convenience of readers, the book offers a table of contents, list 
of statistical tables used, explanatoly introduction, bibliography, and 
subjectmatter index. The work is Number 6 in the Greenwood Press 
series, "Contributions in Ethnic Studies." 

The author, Warren L. Young, is a lecturer in sociology at the Center 
for Technological Education, Halon. Israel, and with the European Divi. 
m n  of the Univeraity of Maryland. He has published a number of m o m  
graphs and articles. 
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